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INTRODUCTION. 


The  Bankruptcy  Acts  of  tlie  year  1869  comprise  certain 
leading  principles,  namely — the  equal  division  of  the  pro- 
perty of  the  debtor  amongst  his  creditors  with  as  little 
delay  and  expense  as  possible ;  that  this  division  shall  be 
conducted  and  managed  by  the  creditors  themselves,  either 
in  bankruptcy,  under  the  immediate  supervision  of  the 
court,  or  by  a  process  which  is  called  ^'liquidation  by 
arrangement,"  not  entailing  upon  the  persons  interested 
such  extended  resort  to  the  court. 

To  those  who  have  had  experience  in  the  winding-up  of 
Joint  Stock  Companies,  the  two  processes  may  be  said  to  be 
analagous  to  a  compulsory  winding-up  by  the  Court  of 
Chancery,  or  a  voluntary  winding-up  by  the  company  under 
the  supervision  of  the  court. 

The  creditors  are  also  permitted  to  accept  a  debtor's  pro- 
posal for  payment  of  a  composition  without  bankruptcy  or 
liquidation  of  the  debtor's  affairs,  should  a  certain  majority 
of  the  creditors  think  it  advisable  to  do  so.  Whilst  fraudu- 
lent bankrupts  and  debtors  are  liable  to  be  very  ef&caciously 
and  severely  handled,  the  legislature  has  deemed  it  advisable, 
for  the  first  time  in  the  history  of  our  jurisprudence,  to 
abolish  the  general  right  of  a  creditor  to  arrest  and  imprison 
the  body  of  his  debtor. 

The  practical  machinery  introduced  for  the  purpose  of 
working  these  principles,  is  the  introduction  of  a  chief  or 
sole  judge  of  the  Court  of  Bankruptcy  and  the  abolition  of 
all  unnecessary  officialism. 

The  appointment  of  a  chief  judge  or  head  of  the  Bank- 
ruptcy Court,  is  a  matter  of  the  utmost  importance  to  the 
efiective  working  of  the  principles  now  introduced  into  onr 
commercial  law,  and  the  omission  of  which  from  the  Act  of 
1861,  its  author,  Lord  Westbury,  is  known  to  have  always 
urged  as  one  of  the  principal  causes  of  its  failure. 
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There  can  be  no  doubt,  however,  that  with  a  sole  judge 
at  the  head  of  the  court,  always  coniatahlc  (if  this  expression 
ma}^  be  used)  for  the  purpose  of  deciding  questions  arising 
durhig  the  course  of  any  proceedings  in  bankruptcy  or  liqui- 
dation, whether  being  prosecuted  in  his  own  court  or  the 
provincial  courts,  and  whose  decisions  will  be  subject  only 
to  appeal  to  the  Chancery  Appellate  Court,  great  uniformity 
of  decision,  decrease  of  litigation  and  consequent  expense, 
must  be  the  result.  Under  such  a  system,  practitioners  will 
certainly  be  more  competent  to  advise  their  clients  as  to  the 
effect  and  consequences  of  any  particular  act,  inasmuch  as 
the  chances  of  an  adverse  decision  in  the  case  of  an  appeal 
will  be  considerably  lessened. 

The  position  of  the  first  chief  judge,  however,  will  be  one 
of  great  difiiculty  and  responsibility :  a  complete  code  of 
practice  having  to  be  educed  out  of  the  very  scanty  but  rich 
materials  contained  in  the  new  Acts,  which,  no  doubt  for  the 
purposes  of  brevity,  are  so  prepared  as  to  appear  to  afford 
little  insight  to  the  practitioner  into  the  exact  meaning  of 
some  and  the  practical  working  of  others  of  the  clauses. 

The  commercial  community  and  the  profession  must 
therefore  be  congratulated  should  this  all-important  appoint- 
ment fall  upon  the  very  able,  clear-headed,  and  experienced 
lawyer  whose  name  has  been  freely  mentioned  in  connection 
with  the  appointment. 

The  other  alteration  of  importance,  namely,  the  abolition 
of  unnecessary  officialism,  including  the  offices  of  official 
assignee  and  messenger,  will  certainly  tend  to  decrease  the 
expenses  of  the  winding-up  of  an  estate ;  but  although 
these  officials  have  been  unfortunate  enough  to  bear  the 
brunt  of  a  good  many  of  the  charges  made  against  the 
bankruptcy  laws  of  this  country,  it  must  be  remembered,  in 
justice  to  these  gentlemen,  that  no  blame  was  attachable  to 
them,  but  to  the  unfortunate  system. 

In  fact,  the  system  in  vogue  under  the  Act  of  1849  was 
far  preferable  to  the  one  introduced  in  1861,  seeing  that  the 
official  assignee  was  formerly  possessed  of  power  and  respon- 
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sibility,  but  the  law  of  1861  maintained  the  office,  whilst  it 
stript  its  possessor  of  nearly  all  his  former  duties,  and  he 
really  became  an  expensive  encumbrance  to  the  creditor.  It 
must  in  candour  be  admitted  that  in  the  majority  of  cases 
when  it  has  become  necessary  for  the  creditors'  representa- 
tive to  consult  the  official  assignee  upon  any  matter  arisino- 
out  of  the  bankruptcy,  the  sole  result  has  been  extra  expense 
to  the  estate  without  any  corresponding  benefit. 

With  the  abolition  of  these  offices,  a  very  important 
personage  has  been  introduced  called  the  '*  trustee,"  the 
name,  and  to  a  great  extent  the  duties,  being  borrowed  from 
the  Scotch  system.  The  "trustee"  is,  to  all  intents  and 
purposes,  the  "liquidator"  appointed  by  the  creditors,  for 
the  purpose  of  realising  and  winding-up  the  estate  of  the 
debtor ;  the  office  is  somewhat  analogous  to  that  of  the 
trade  or  creditors'  assignee,  but  invoh-ing  duties  of  a  more 
laborious  and  more  responsible  nature,  requiring  in  the  exer- 
cise of  them  much  business  tact,  and  perhaps  experience  in 
the  performance  of  like  duties.  The  writer  has  no  hesita- 
tion in  expressing  his  belief  that  the  effective  working  of  the 
new  law  as  applicable  to  any  particular  bankruptcy  will 
mainly  depend  upon  the  business  qualities  of  the  trustee  who 
may  be  chosen  by  the  creditors. 

Creditors  themselves  are  eligible  for  the  appointment,  but 
it  is  not  necessary  that  a  creditor  should  be  chosen,  inasmuch 
as  solicitors  and  others  who  may  please  to  undertake  the 
duty  are  equally  eligible.  Considering  that  commercial 
men  have  had  little  experience  in  such  matters,  as  in  the 
generality  of  cases,  creditors'  assignees  have  usually  accepted 
the  office  on  the  condition  of  their  being  freed  from  labour, 
responsibility  and  expence,  it  may  be  assumed  that  skilled 
persons,  such  as  solicitors  and  accountants,  will  be  chiefly 
chosen,  seeing  that  the  remuneration  will  be  fixed  in  both 
cases,  and  that  in  the  case  of  solicitors  they  need  not  seek 
other  professional  assistance,  and  will  probably  work  with  a 
sense  of  their  double  responsibility,  not  alone  under  the  Act, 
but  as  officers  of  the  court  itself. 
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The  position,  however,  as  before  observed,  is  a  most,  re- 
sponsible one,  and  appears  to  be  surrounded  by  liabilities 
and  penalties  for  errors  of  commission  and  omission  which 
might  reasonably  terrify  those  who  have  not  had  experience 
in  the  like  duties,  and  who  may  cursorily  examine  the 
rather  complicated  verbiage  of  the  Acts.  It  must  also  be 
observed  that  the  different  sections  might  have  been  more 
conveniently  arranged,  subjects  utterly  different  in  their 
nature  being  mingled  together,  and  following  one  another  in 
dire  confusion,  the  practitioner  having  to  search  in  many 
places  to  find  clauses  relating  to  the  same  subjects,  and  which 
might  apparently  have  followed  the  preceding  sections. 

It  was  as  much  therefore  with  a  view  of  analysing  for  his 
own  use  the  different  sections  of  the  Acts,  and  making  him- 
self acquainted  with  the  duties  and  liabilities  of  the  trustee, 
a  position  which  a  professional  man  might  beat  any  moment 
requested  to  undertake  or  to  advise  others  upon,  that  this 
little  w^ork  was  commenced.  As  it  progressed,  the  idea  was 
entertained  of  submitting  it  to  the  public,  under  the  impres- 
sion and  belief  that  such  a  work  might  afford  some  assistance 
both  to  professional  and  unprofessional  trustees,  who  might 
desire  to  make  themselves  personally  acquainted  with  the 
nature  of  the  duties  they  might  be  called  upon  to  perform, 
the  wording  of  the  Acts  themselves  being  condensed  and 
simplified,  and  stript  as  far  as  was  possible  of  that  techni- 
cality and  apparent  tautology  which  usuall}^  pertain  to  Acts 
of  Parliament. 

The  writer  was  also  induced,  whilst  the  work  progressed, 
to  make  a  few  practical  observations  with  reference  to  cer- 
tain difficulties  which  appear  to  beset  many  sections  of  both 
Acts,  and  which  he  is  led  to  believe  may  afford  some 
assistance  to  some  among  the  less  experienced  members 
of  his  own  profession,  practising  occasionally  in  the  Courts 
of  liankruptcy,  and  who  may  be  called  upon  to  advise 
debtors  and  creditors  as  to  their  rights,  remedies  and  liabili- 
ties under  the  Acts  of  1S69. 

There  can  be  little  doubt  that  the  complete   and  effective 
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working  of  the  Acts,  will  depend  also  in  a  great  measure 
upon  the  rules  and  orders  to  be  constructed  by  the  Lord 
Chancellor  in  conjunction  with  the  chief  judge,  assisted 
possibly  by  the  practical  experience  of  the  registrars,  and 
those  who  are  acquainted  with  the  details  of  bankruptcy 
practice. 

It  is  probable,  therefore,  that  some  of  the  notes  and  ob- 
servations which  the  writer  has  appended  to  the  text,  will 
be  answered  by  such  rules,  and  the  apparent  difficulties  may 
disappear.  At  the  same  time  he  has  not  thought  it  necessary 
to  delay  the  publication  of  this  little  work,  as  the  rules 
may  not  be  published  for  several  months,  and  when  they 
appear  will  probably  only  be  interesting  and  useful  to  the 
practitioner. 

The  writer  has  omitted  from  the  Bankruptcy  Act,  1869,  a 
few  provisions  relating  to  the  abolition  of,  and  compensation 
to,  certain  officers  of  the  court,  and  a  few  other  sections 
which  it  was  not  thought  necessary  to  include.  There  is 
also  an  Index  to  the  3rd  Act  passed,  called  the  Banki-uptcy 
and  Insolvency  Repeal  Act,  but  as  the  contents  of  the  Act 
are  in  a  great  measure  only  interesting  to  those  connected 
with  the  old  Insolvency  Court,  and  in  no  way  relate  to 
Bankruptcy  practice,  the  bulk  of  this  little  work  has  not 
been  increased  by  the  insertion  of  any  detailed  summary 
of  the  sections,  the  contents  of  it  being  onl}-  referred  to  at 
the  end  of  the  last  chapter. 

In  the  hope  that  this  little  work  will  aiford  some  assist- 
ance to  the  commercial  public  and  his  professional  brethren 
in  the  working  of  the  Bankruptcy  Law  of  1869,  the  writer 
commits  it  to  their  favourable  consideration. 

J.  S.  S. 
22,  St.  S within' s  Lane. 
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CHAPTER  I. 

The  BanlTuptcy  Jurisdiction. 


"  The  Bankruptc}'  Act,  1869,"  commencing  on  the  1st 
January,  1870,  constitutes  two  bankruptcy  jurisdictions^ 
namely — the  London  District  and  the  Country  District. 

The  London  Banhrvptcij  District  will  comprise  the  City  of  S^^^   gQ 
London  and  its  liberties,  and   all  places  which  are   situated  LoEdon 

.  ^  -rv*'i  1  Bankruptcy 

withm  the  Metropolitan  County   Court  Districts,  namely —   Court. 
Bloomsbury,  Bow,  Brompton,  Clerkenwell,  Lambeth,  Maryle- 
bone,  Shoreditch,  Southwark,  AYestminster,  and  Whitechapel. 

The  Country  or  Local  Bankruptcy  Court  will  be  the  county  Sec.   59. 
court  of  the  district  in  which  the  bankrupt  resides  or  carries  (2) 

,.,.  ,  .,.  •  ^  '     t.      •  •       Countrv  and 

on  his  business,  not  residing  or   carrying  on  his  business  m  j^^.^^  com-ts. 
the  London  Bankruptcy  District. 

The  present  Country  District  Courts  of  Bankruptcy  are  gj-^.^  230. 

abolished,  and  the  Commissioners, Official  Assignees  and  other  District 

"^  couxts 

officials  cease  to  hold  their  offices  after  the  1st  January,  1870,  abolished. 
the  Act  containing  provisions  for  their  compensation,  and  for 
the  disposal  of  pending  business   by  the  registrar  of  such 
district  courts  or  by  the   London  Bankruptcy   Court,  or  a 
county  court,  as  the  Lord  Chancellor  may  direct. 

The  London  Bankruptcy  Court  will  now  for  the  first  time  ^f^^e  LoLTon 
consist  of  a  judge,  to  be  called  '•  The  Chief  Judge  in  Bank-   Court, 
ruptcy,"  and  he,  with  the  officers  of   the  court,  consisting  of 
not  more  than  four  registrars,  clerks,  ushers,  and  other  sub- 
ordinate officers,  will  constitute  the  court. 
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Sec.   G5. 
Powers  of  the 
chief  judge. 


Sec.  (j7. 


Sec.  71. 

Appeal  to 
from  Local 
Courts. 

Appeal  from, 
to  Couil  of 
Chancery  ami 
House  of 
Lords. 

Sec,  72. 

Questions  of 
1.1  w  or  fact. 


Trial  by  juiy. 


The  London  Court  of  Bankruptcy  will  continue  to  be  a 
Court  of  Law  and  Equity  and  a  principal  Court  of  Record, 
and  the  chief  judge  will  have  all  the  powers,  jurisdiction, 
and  privileges  of  the  judges  of  the  supeiior  Courts  of  Common 
Law,  or  a  judge  of  the  Court  of  Chancery,  and  the  orders  of 
the  chief  judge  will  have  the  same  force  as  the  judgments  or 
decrees  of  such  courts,  whether  made  in  chambers  or  open 
court,  and  he  maj'  delegate  any  of  his  powers  to  the  registrar 
or  other  officer. 

The  chief  judge  is  also  empowered  to  alter,  reverse,  or 
confirm  any  order  of  a  Local  Bankruptcy  Court  on  appeal, 
in  respect  of  a  matter  of  fact  or  law. 

There  is  also  an  appeal  to  the  Chancery  Court  of  Appeal 
and,  with  the  leave  of  that  court,  to  the  House  of  Lords,  from 
an  order  of  the  chief  judge,  whether  such  order  is  made  by 
him  on  appeal  as  last-mentioned  or  otherwise. 

Every  court  having  jurisdiction  in  bankruptcy  will 
have  full  power  to  decide  all  questions  of  priorities  and  all 
questions  of  lacC  or  fact  arising  during  any  banki-uptcy 
which  the  court  may  deem  it  necessary  to  decide  for  the 
purpose  of  doing  complete  justice  or  making  a  complete  dis- 
tribution of  property  in  any  case.  No  such  court  will  be 
liable  to  be  restrained  in  the  execution  of  its  powers  by  any 
other  court,  nor  will  any  appeal  lie  from  its  decision  except 
as  above-mentioned. 

Every  court  will  also  have  the  power  of  ordering  a  trial 
of  any  matter  of  fact  before  a  jury  if  the  parties  desire  it 
and  the  court  thinks  it  ought  to  be  so  tried. 

Such  a  trial  will  be  had  in  the  London  court  in  the  same 
manner  as  issues  are  tried  in  the  Superior  Courts  of  Common 
Law  and  in  the  county  courts,  as  jury  trials  are  now  held 
in  those  courts.* 


*  This  is  an  extremely  useful  provision,  and  will  be  most  efficacious  and 
conducive  to  economy  in  the  administration  of  an  estate  in  the  cases  of  bills 
of  sale,  questions  of  disputed  ownei-ship,  liens,  charges,  claims,  and  all 
other  questions  which  assignees  are  at  present  driven  to  litigate  in  the  Coui'ts 
of  Law  and  Chancery,  at  considerable  expense  to  an  estate,  and  in  many 
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The  orders  of  the  English  courts  can  be  enforced  in  the  Sec.  73. 
Bankruptcy    Courts    of    Scotland  and  Ireland,  as    if  such  Scotland  and 
orders  emanated  from  such  last-mentioned  courts,  and  in  like 
manner  Scotch  and  Irish  Bankruptcy  orders  can  be  enforced 
in  the  respective  Bankruptcy  Courts  of  England,   Ireland 
and  Scotland. 

The  different  Bankruptcy  Courts  of    London,    the   irro-  Sec.   74? 
vinces,  Scotland,  Ireland,  and    every  British  Court    havins:  Auxiliar\ 

DOwt'rs 

bankruptcy  or  insolvency  jurisdiction,  and  their  respective 
officers,  are  to  aid  each  other  in  bankruptcy  matters,  and  the 
order  and  request  of  any  court  seeking  such  aid  will  be 
deemed  sufficient  to  o:ive  the  court  from  whence  the  aid  is 
souffht,  iurisdiction  to  arrant  the  request.  -r     *•    r** 

(^      '  J  ^  o  u  Examination 

Any  person  in  Scotland  or  Ireland  can  be  ordered  to  be  of  persons  iu 

examined  there  by  any  English  Bankruptcy  Court.  Ireland. 

Warrants    of    an    English    Bankruptcy    Court    can    be  Sec.   7^. 

enforced  in  Scotland,  Ireland,  the  Isle  of  Man,  the  Channel  Warrants 

Islands,  and  elsewhere  in  Her  Majesty's  dominions,  like  a  u^  Scotland,  ' 

warrant  issued  by  a  justice  of  the  peace  for  an  indictable  Ip.^/^^^'^,°^ 

offence  ;    and  so  with  respect  to  search  warrants.  minions.  ^ 

Every  court  having  original  jurisdiction  in  banl^ruptcy  Sec.   80. 
is  to  be  deemed  to  be  the  same  court,  and  to  have  jurisdiction  C^)^ 

throughout  England.     Cases  may  be  transferred  from  one  "i 

court  to  another  in  manner  prescribed  by  the  rules.  J 

Attornies  and  solicitors  of  the  superior  courts  are  to  be  Sec.   70. 

solicitors  of  and  practice  in  the  Court  of  Bankruptcy,  and  in  ^ttomies  and 
matters  before  the  chief  judge  or  registrars  in  the  London 
Court  of  Bankruptcy,  in  court  or  chambers.     They  may  ap-  ■ 

pear  and  be  heard,  without  being  required  to  employ  counsel. 

If  any  person,  not  being  an  attorney  or  solicitor,  practises  Unauthorised 

in  the  Court  of  Bankruptcy  as  attorney  or  sohcitor,  he  will  l^^'^^^^^- 
be  deemed  guilty  of  contempt  of  court. 

cases  may  probably  be  induced  by  the  fear  of  the  expense  and  annoyance  of 
such  litigation  to  compromise  or  yield  to,  in  the  case  of  claims  of  a  question- 
able nature.  Whereas,  at  doubtless  a  trifling  expense,  these  questions  will 
hereafter  be  capable  of  being  determined  before  the  same  judge  who  is 
already  cognizant  of  the  proceedings  in  any  bankruptcy  out  of  which  the 
questions  arise. 
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rilAPTER  II. 


Officers  of  the  Court. 


Sec.  83. 
(3) 


Sec.   84. 


Sec.  106. 

Minutes  of 
proceedings 
to  be  kept. 

To  be 
evidence. 


Sec.  110. 

Kegistrar's 
expenses  foi' 
extra  duties. 


The  Registrar. 

Next  to  the  chief  judge,  the  only  official  personage  with 
whom  the  bankrupt  and  his  creditors  will  come  in  contact  is 
the  registrar — meaning  the  registrar  of  any  court  having 
bankruptcy  jurisdiction. 

After  the  debtor  has  been  adjudicated  bankrupt,  a  duty 
which  will  no  doubt  be  performed  by  the  registrar  as  hereto- 
fore, the  first  7iieeting  will  take  place,  at  which  the  registrar 
will  preside^  and  until  a  trustee  is  appointed  the  registrar  is 
to  be  the  trustee,  as  we  shall  see  [p.  27]. 

The  contents  of  Chap.  YI.  will,  no  doubt,  be  applicable  in 
a  great  measure  to  the  registrar,  inasmuch  as  it  is  enacted 
that  if  from  any  cause  whatever  there  is  no  trustee  acting 
during  the  continuance  of  a  bankruptcy,  the  registrar  is  to 
act  as  such  trustee  ;  or  if  a  vacancy  occurs  which  is  not  filled 
up  by  another  appointment  of  trustee,  or  if  at  the  adjourn- 
ment  of  the  first  meeting  of  creditors  no  trustee  is  appointed, 
the  court  may  cause  the  bankruptcy  to  be  carried  on  with 
the  aid  of  the  registrar,  unless  it  annuls  the  bankruptcy. 

The  registrar,  or  any  other  person  presiding  at  a  meeting 
of  creditors,  is  to  cause  minutes  to  be  kept  duly  entered  in  a 
book,  of  all  resolutions  and  proceedings  of  such  meeting. 

These  minute;?,  signed  by  the  chairman,  are  to  be  evidence 
in  all  legal  proceedings. 

Unless  the  contrary  is  proved,  every  general  meeting,  the 
proceedings  at  which  have  been  so  entered,  is  to  be  deemed 
duly  held  and  convened,  and  the  resolutions  and  proceedings 
duly  passed  and  had. 

The  registrar  having  the  power  to  adjourn  the  first  meet- 
ing of  creditors  from  place  to  place,  if  he  attends  at  any 
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place  for  tlie  purpose  of  presiding  at  the  meeting,  or,  to 
receire  proofs^  or  otiierwise  to  act  in  the  bankruptcy,  he  is 
to  be  paid  out  of  the  banki^upt's  property  his  travelling  and 
incidental  expenses,  and  those  of  any  clerk  or  officer  attend- 
ing with  him  incurred  in  so  doing.  The  same  are  to  be 
settled  by  the  court. 

If  the  bankrupt's  property  is  not  sufficient  to  pay  these 
expenses,  they  are  to  be  deemed  part  of  the  expenses  of  the 
court. 

The  registrar  and  other  officers  of  the  court  are  to  make     ^^.c    115 
to  the  '*  Comptroller  in  BanJirupAcy^^  returns  of  the  business  Eeturnstobe 
according  to  the  rules.  ^  ^mptltuer. 

The  coniptroUer,  from  such  returns  is  to  frame  books  open   Comptroller 

for  public  information  and  searches.     He  is  also  to  make  a  \^  ^^^^ 

^  ^       ^  books. 

general  annual  report  to  the  Lord  Chancellor,  judicial  and     Sec.  69. 
financial,  to  be  laid  before  Parliament.  Judges, 

Xo  judge,  registrar,  or  officer  can  be  a  member  of   the  and  officers 

House  of  Commons.  meHgible  for 

♦^  _  Hoxise  of 

No  registrar  or  officer  of  the  court   can,   directly  or  in-  Commons. 

dii'ectly,  by  himself  or  partner,  act  as  an  attorney  or  solicitor  Registrars  and 

, .         .  ,        ,  ,         .  r>      T  .  1      officers 

m  any  proceeding  in  any  bankruptcy  m  any  court  oi  which  cannot  act  as 
he  is  reo;istrar  or  officer,  or  in  anv  appeal  from  such  court,  solicitors  and 

^  ^  '  "  .  .        .  attorneys  in 

or  in  any  prosecution  of  a  bankrupt,  under  pain  of  dismissal,  proceedings. 
to  be  in  writing,  with  the  reason  for  such  dismissal. 

A  copy  of  such  dismissal  being  sent  to  the  chief  judge,  if 
he  thinks  fit,  he  can  reinstate  such  registrar  or  officer. 

The  Comptroller. 

One  of  the  principal  duties  of  this  important  officer  will  be, 
as  we  shall  see  [see  page  40],  to  receive  the  trustee's  quarterly 
statement  of  account,  after  it  has  been  audited  and  certified 
by  the  committee  of  inspection. 

He  will  be  provided  with  an  office  in  London,  and  with 
officers,  clerks,  and  servants,  appointed  and  dismissed  by 
himself,  and  his  duties  and  powers  with  regard  to  the  accounts 
and  statements  of  the  trustee  are  specified  in  Chapter  YL,  and 
are  of  a  very  responsible  nature. 
2 
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CHAPTER  IIT. 


Sec.   6. 

All  persons, 
traders  and 
non-traders, 
liable  to 
Bankruptcy 
Laws. 

Except  com- 
panies. 

Petitioning 

creditors' 

debt. 


Nature  of  the 
debt. 


Secured 
creditor. 


The  Adjudication  of  Bankruptcy. 

The  Parties  hy  ichom  and  against  whom  the  same  may  be  made. 

With  tlie  abolition  of  imprisonment  for  debt  under  the 
"  Debtors  Act,  1869,"  the  legislature  has  abolished  the 
power  (after  the  1st  January,  1870,)  of  a  debtor  to  seek 
the  aid  of  the  Court  of  Bankruptcy  for  the  purpose  of  ob- 
taining relief  from  his  difficulties  on  his  own  petition. 

Bankruptcy  will  henceforward,  therefore,  be  the  privilege 
of  the  creditor,  and  not  of  the  debtor,  and  it  will  be  optional 
with  the  former  to  seek  its  aid,  for  the  purpose  of  obtainin  g 
a  division  of  the  debtor's  property  amongst  his  creditors, 
whilst  the  debtor  must  either  pay  or  compound,  or  the  very  full 
powers  of  the  court  can  be  put  in  force  against  him,  and  he 
vrill  be  entireh^  in  the  hands  of  his  creditors. 

All  traders  and  non-traders  will  be  liable  to  be  petitioned 
against  except  a  partnership  association  or  company  corpo- 
rate or  registered  under  "  The  Companies  Act,  1862,"  and 
subject  to  the  following  conditions  as  to  the  amount  and 
nature  of  the  creditor's  deht  and  the  act  of  bankruptcy 
committed. 

A  single  creditor,  or  two  or  more  creditors  can  join  in 
petitioning  the  court  if  the  debt  due  to  such  single  creditor 
or  the  debts  of  several  creditors  amount  together  to  £50  and 
upwards. 

Such  debt  must  be  a  liquidated  sum  due  at  law  or  in 
equity,  and  not  be  a  secured  debt,  unless  the  secured  creditor 
states  in  his  petition  that  he  will  be  ready  to  give  up  such 
security  for  the  benefit  of  the  creditors  in  case  the  debtor  is 
adjudicated  a  bankrupt ;  or  unless  he  is  willing  to  give  an 
estimate  of  the  value  of  his  security,  and  if  he  does  so.  he  may 
petition  as  a  creditor  for  the  balance  of  his  debt,  deducting 
the  estimated  value  of  his  securitv. 
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In  this  case  the  creditor  will  be  obliged  to  relinquish  his 
security  to  the  trustee  under  the  bankruptcy  for  the  benefit  of 
the  creditors,  upon  payment  of  the  estimated  value. 

The  general  orders   to  be  made  will  define  within  what  Sec.   78. 
time  after  adjudication  the  trustee  will  apply  to  such  creditor 
to  relinquish  his  security.^ 

The  creditor  will  allege  in  his  petition  that  the  debtor  has  Sec.   6. 

committed  one  or  more  acts  or  defaults  called  "  acts  of  bank-  Acts  of 
ruptcy,^^  and  which  are  as  follows  : — 

(1.)  In  England  or  elsewhere  making  a  conveyance  or  as-  (1) 

signment  to  trustees  for  benefit  of  creditors  generalh^  Assigiuneiit to 
(2.)  In  England    or   elsewhere   making    a    fraudulent 

conveyance,  gift,  delivery,  or  transfer  of  property  or  (2) 

any  part  thereof.  Fradulent 

(3.)  "With  intent  to  defeat  or  delay  his  creditors.  &c.           ' 

Departing  out  of  England.  (3) 

Beinor  out  of  Eno^land,  remainino^  out  of  Ensrland.  Departing  out 

A            1        1             •         p           1  •      T      ^T         1  ofEBgland. 

A  trader  departmg  Irom  his  dweinng  house  or  other-  Eemainingout 

wise  absenting  himself.  2j  ^/'\''''^U 

°                     ^  iraderdepart- 

Beginning  to  keep  his  house.  ingfromdwel- 

Sufi'ering  himself  to  be  outlawed.  BeginnSigto 

(4.)  Eilino^  declaration  of  insolvency.  keep  house. 

/  -  N    T^           .  •                 •      >     -.   1  .                1        -,                    n  Outlawrj^ 

(o.)  Execution  agamst  debtor  on  legal  process  for  not  (4) 

less  than  £50  in  the  case  of  a  trader^  levied  by  seizure  Declaration  of 

T        1        r»           1  insolvency. 

and  sale  01  goods.  /;^\ 

(6.)  Service  of  debtor's  summons  for  £50,  and  neglect  Execution. 

to  pay,  secure  or  compound  the  same,  in  the  case  of  a  i^\ 

trader,  for  seven  days,  in  the  case  of  a  non-trader  for  Debtor's 

.r                  ^          s>i.                '  summons. 

three  weeks,  alter  service. 
The  following  persons  will  be  deemed  traders  : — 

Alum  makers.                             Bankers.  Who  are 

Apothecaries.                              Bleachers.  ^^  *^^^' 
Auctioneers.                                Brokers. 


*  Also,  it  is  presumed,  as  to  the  mode  of  valuing  the  security ;  otherwise 
■without  very  precise  safeguards,  it  wotdd  appear  that  this  power  of  a  secured 
creditor  woidd  he  open  to  much  abuse. 


20 


A    PRACTICAL    GUIDE    TO 


Brickmakers. 

Builders. 

Calenderers. 

Carpenters. 

Carriers. 

Cattle  or  sheep  salesmen. 

Coach  proprietors. 

Cowkeepers. 

Dyers. 

Fullers. 

Keepers  of  Inns,  Taverns, 
Hotels,  or  Coffee-houses. 

Limeburners. 

Livery-stable  keepers. 

M  arket-  gardene  rs . 

Millers. 

Packers. 

Printers. 

Sharebrokers. 

Shipowners. 

Stockbrokers. 

Stockjobbers. 

Victuallers. 

"Warehousemen. 

Wharfingers. 

Persons  using  the  trade  or 
profession  of  a  scrivener, 
receiving      other      men's 


moneys  or  estates  into  their 
trust  or  custody. 

Persons  insuring  ships  or  their 
freight  or  other  matters 
against  the  perils  of  the  sea. 

Persons  using  the  trade  of 
merchandise  by  way  of  bar- 
gaining, exchange,  barter- 
ing, commission,  consign- 
ment or  otherwise,  in  gross 
or  by  retail. 

Persons  who  either  for  them- 
selves or  as  agents  or  factors 
for  others  seek  their  living 
by  buying  and  selling,  or 
buying  and  letting  for  hire, 
goods  or  commodities,  or  by 
the  workmanship  or  the  con- 
version of  goods  or  com- 
modities. 

A  farmer,  grazier,  common 
labourer,  or  workman  for 
hire,  a  member  of  any  part- 
nership association  or  com- 
pany which  cannot  be  ad- 
judged bankrupt  under  the 
Act,  are  not  deemed  traders  for 
the  purposes  of  bankruptcy. 


When  to  hare 
occurred. 


The  acts  of  bankruptcy  must  have  occurred  within  six 
months  before  the  presentation  of  the  petition. 

Except  the  sixthly  mentioned,  these  are  acts  which  a 
debtor  may  intentionally  or  unintentionally  commit.  The 
sixthly  mentioned  one  will  comprise  an  enforced  act  of 
bankruptcy,  and  constitute  the  only  one  which  will  be  avail- 
able for  a  creditor  who  desires  to  obtain  an  adjudication  of 
bankruptcy  where  no  other  act  has  been  committed. 


THE  BANKRUPTCY   LAW    OF    1869.  21 

The  practice  regarding  the  debtors^  summons  is  laid  down  (7) 

very  specifically  in  the  Act  and  will  be  further  particularised  Debtor's 
in  the  general  orders  to  which  the  practitioner  will  refer ;  it  ^' 

will  be  sufficient,  therefore,  to  state  that  the  summons  will 
be  similar  to  a  common  lav:  icrit,  and  will  notify  to  the 
debtor  that  if  he  does  not  pay  or  compound  to  the  creditor's 
satisfaction  a  petition  in  bankruptcy  may  be  presented 
against  him. 

The  debtor  can  ci2)ply  to  the  court  to  dismiss  the  summons 
denying  the  debt,  and  the  court  may  dismiss  the  summons 
accordingly  with  or  without  cost ;  or  on  security  being  given 
may  stay  proceedings  and  allow  of  a  trial  being  had  as  to 
the  question  of  the  debt,  which  trial  may  take  place  in  the 
London  court  or  the  local  county  court,  according  to  wherever 
the  summons  was  issued,  or  the  trial  may  take  place  before 
some  other  competent  tribunal. 

A  petition  in  bankruptcy  will  in  future  have  to  be  served  Sec.  8. 
on  the  debtor,  and  will  not  be  taken  ex  parte,  as  in  the  case  f^^^^^^J^^i^^ 
of  a  creditor's  petition  under  the  old  practice. 

"When  it  comes  on  to  be  heard  by  the  court,  the  petitioning  Eequisites  to 
creditor  will  prove  his  debt,  also  the  trading  (if  necessary),  and  ^^^^^  ' 
the  act  of  bankruptcy  relied  on,  and  if  more  than  one  act 
is  alleged  in  the  petition,  proof  of  one  act  will  be  sufficient. 

The  following  regulations  require  attention  from  the  prac-     g^j^.   go. 
titioner : — 

(1.)  The  petition  will  be  accompanied  by  ^n  affidavit  oi  (1) 

the  petitioner  according  to  general  orders,  verifying 
its  statements. 
(2.)  The  court  may  consolidate  the  proceedings  or  any  of  (2) 

them   where  two   or  more   petitions    are    presented 
ao:ainst  the  same  debtor  or  debtors — members  of  the 
same  partnership. 
(3.)  The  London  court  may,  on  the  application  of  a  (3) 

creditor,  direct  the  transfer  of  proceedings  which  have 
been  instituted  against  the  debtor  in  more  courts  than 
one,  either  to  the  London  or  local  court. 
(4.)  If  the  petitioner  does  not  proceed  on  his  petition  (4) 
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wiih  due  diligence,  the  court  is  empowered  to  substi- 
tute any  other  creditor   as   petitioner   to  whom  the 
debtor  is  indebted  in  the  proper  amount. 
The  hearing  may  be  adjourned  for  further  evidence  or 
otherwise,  or  the  court  may  dismiss  the  petition  with  or  with- 
out costs.* 
Sec.   9.  The  court  will  have  the  power  on  the  appearance  of  the 

Td  d  U '  debtor  and  denial  of  the  debt  to  order  a  trial  of  the  disputed 
questions  between  the  parties,  and  may  require  security  from 
the  debtor  for  payment  of  any  debt  which  may  be  established 
and  the  cost  of  establishing  it. 

The  trial  will  take  place  in  like  manner  as  regards  the 

questions  between  the  parties  on  a  debtor's  summons. 

Stay  of  pro-  In  the  event  of  a  trial  the  court  will  stay  proceedings  on  the 

ctie  ngs.  petition  for  such  time  as  may  be  necessary  to  try  the  question, 

but  notwithstanding  this  stay  of  proceedings  the  court  may 

adjudge  the  debtor  bankrupt  on  the  petition  of  some   other 

creditor,  dismissing  the  former  creditor's  petition  upon  terms 

it  thinks  just,  if  by  reason  of  the  delay  caused  by  the  stay  of 

DEC.  118.    proceedings  or  any  other  cause  it  thinks  iust  to  do  so.f 

Saving  as  t  j  .  ,       .    "  -t-     -y  i    i        i 

non-traders  A  non-trader  is  not  to  be  adjudicated  bankrupt  m  respect 

on  debt  before  ^f  ^  debt  Contracted  before  the  date  of  the  passing?  of  the 

Bankruptcy  ■*■  " 

Act,  1861.        Bankruptcy  Act,  1861. 

Sec.  120.         A  person  having  privilege  of  Parliament  committing  an 
Parliaments      act  of  bankruptcy  may  be  dealt  with  as  if  he  had  no  such 
privilege. 


*  The  service  of  the  petition  is  an  advantage  for  the  debtor,  and  in  some 
respects  for  the  creditor,  as  it  vrill  tend  to  remove  the  litigation  formerly  arising 
from  disputed  adjudications  obtained  in  the  absence  of  the  debtor,  which 
would  have  been  more  common  \m.der  the  new  law  ;  whilst  on  the  other  hand, 
as  the  court  has  the  power  of  awarding  costs  against  the  creditor  on  the  dis- 
missal of  his  petition,  care  will  have  to  be  exercised  that  the  requisites  io 
support  a  valid  petition  are  forthcoming,  and  in  the  interest  of  creditors  no 
doubt  great  facility  will  be  afforded  for  the  service  and  substitute  service  of 
the  petition  when  the  debtor  keeps  out  of  the  way. 

f  This  power,  unless  very  carefully  exercised,  may  be  productive  of  great 
hardship,  and  open  to  much  fraud,  abuse,  and  collusion  between  the 
debtor  and  certain  favoured  or  friendly  creditors. 
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A  member  of  the  House  of  Commons  becoming  bankrupt  will    Sec.  121. 

be  incapable,  for  one  year  from  tlie  date  of  the  adiudication  JJ^mber  of 

p..  t".  t  .,.,  .,  Mouse  of 

order,  oi  sittmg  and  votmg,  unless  within  that  time  the  adju-  Commons. 

dication  is  annulled,  or  the   creditors  who  prove  debts  are 

fully  paid  or  satisfied. 

These  debts  will  be  considered  j^aid  or  satisfied  if  within 
the  year  the  member  enters  into  a  bond  in  such  sum  and 
with  such  sureties  as  the  court  approves,  to  pay  the  amount 
to  be  recovered  in  any  proceeding  for  the  recovery  of,  or  con- 
cerning such  debts. 

If  within  the  year  the  adjudication  is  not  annulled,  and  the 
debts  are  not  fully  paid  or  satisfied,  the  court  is  to  certify 
such  fact  to  the  Speaker, — the  member  is  to  vacate  his  seat, 
and  a  new  member  to  be  chosen  in  his  stead. 

One  partner  of  a  firm  may  be  proceeded  against  by  petition    Sec.  100. 
in  bankruptcy  without  including  the  others,  by  a  creditor  ^^^^^• 
whose   debt   is    sufficient    to    entitle   him   to   present    such 
petition. 

If  OTiQ  partner  i^  adjudged  bankrupt,  any  petition  against    Sec.  102. 
a  co-partner  is  to  h^  filed  in  or  transferred  to  the  court  prose-  proceedings 
cuting  the  petition  against  the  first-mentioned  partner. 

Unless  the  court  otherwise  directs,  the  property  of  the 
second-mentioned  partner  is  to  vest  in  the  trustee  of  the 
first-mentioned  partner's  estate  :  the  court  may  also 
amalgamate  the  proceedings. 

The  court   can  dismiss  the  petition  against  one  or  more    ^ec.  101 
respondents,  when  a  petition  is  presented  against  more  than 
one,  and  this  dismissal  will  not  afi'ect  the  petition  against 
the  other  or  others. 

The  order  of  adjudication  will  be  published  in  the  "  London      Sec  1 0. 
Gazette,'^  and  advertised  locally. 

The  date  of  the  order  will  be  the  date  of  the  adjudication ; 
the  production  of  a  copy  of  the  "•  Gazette*'  will  be  evidence 
of  the  adjudication  and  its  date.  ^-^c.   11. 

The  bankruptcy  will  be  deemed  to  commence  from  the  Definition  of 
completion  of  the  act  of  bankruptcy  on  which  the  adjudica-  mencement  of 

tion  is  founded.  bankruptcy. 


Eccciver  or 
manager, 
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If  the  bankrupt  is  proved  to  have  committed  more  than 
one  act  of  bankruptcy,  the  bankruptcy  will  in  that  case  be 
deemed  to  have  commenced  from  the  first  of  such  acts  of 
bankruptcy  comjuitted  within  twelve  months  before  the 
order  of  adjudication. 
Sec  13.  The  bankruptcy  is  not  to  relate  to  any  prior  act  of  bank- 
ruptcy, unless  at  the  time  of  committing  it  the  bankrupt  was 
indebted  in  a  sum  sufficient  to  support  a  petition  in  bank- 
ruptcy, and  which  remains  due  at  the  time  of  the  adjudication.* 

A  very  useful  power  is  given  to  the  court  to  appoint  a 
receiver  or  manager  of  the  property  or  business  of  the  debtor, 
after  the  presentation  of  a  petition,  for  the  purpose  of  taking 
immediate  possession  of  the  bankrupt's  property  or  business, 
and  thus  secure  its  safety  w^hilst  disputed  questions  are 
standing  over  for  trial  or  discussion. 


*  The  sections  of  the  Act,  which  the  writer  has  endeavoured  to  simplify- 
without  injuring  the  text,  are  strictly  of  a  technical  nature,  and  hear  every 
mark  of  alteration  by  different  hands.  It  may  he  explained  to  the  non-profes- 
sional reader  that  these  clauses  are  intended  to  have  the  effect  of  deciding 
what  dealings  by  and  with  the  bankrupt  will  be  nullified  or  otherwise.  Al- 
though evidently  intended  to  simplify  many  questions  of  much  difficulty 
which  have  arisen,  it  is  to  be  feared  that  the  wording  of  the  section  of  the 
Act  which  is  analysed  in  the  text  will  have  a  contrary  effect.  It  is  not  easy 
to  see  how  the  recognition  of  acts  of  bankruptcy  committed  twelve  months 
before  the  adjudication  contained  in  this  section  can  be  reconciled  with 
the  imperative  requisite  of  the  6th  section  that  the  act  of  bankruptcy  on 
which  the  adjudication  is  groimded  has  occurred  within  six  months  before 
the  presentation  of  the  petition,  or  how  the  estate  will  be  benefited  by  the 
fact  that  all  dealings  will  be  nullified  for  years  back  (it  may  be),  should 
it  happen  that  the  bankrupt  has  committed  some  prior  act  of  bankruptcy 
at  a  time  when  he  was  indebted  to  an  unpaid  creditor  for  £50  and  upwards. 
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CHAPTEE  lY. 

Proceedings  after  the  Adjudication. 

The  next  proceeding  wluch  will  take  place,  after  tlie  order     Sec.   14. 
of  adjudication  has  passed,  will  be   tlie  summoning  of   a   ^^t  meeting 
general  meeting  of  creditors,  to   be   presided   over   by  the 
Registrar,  or  if  he  is  unable  to  attend  through  illness  or  any 
unavoidable  cause,  by  a  chairman  elected  by  the  meeting. 

After  the  meeting  has  been  duly  constituted,  the  creditors  TKe  trustee. 
will,  by  resolution,  appoint  a  fit  person  to  be  trudee  of  the 
estate  of  the  bankrupt. 

Two  resolutions  are  defined.     An  ordinary  resolution  will     Sec.   16. 
be  decided  by  a  majority  in  value,  and  a  special  resolution  by  ^^^^  ^?'^ 
a  majority    in   number   and   three-fourths   in   value,    of  the  tions. 
creditors  present,  personally  or  by  proxy,  at  the  meeting, 
and  voting  on  such  resolution. 

The  creditors,  if  they  think  fit,  can  appoint  more  trustees     Sec.  83. 
than  one;  and  if  more  than  one  is  appointed  the  creditors  (1) 

will  decide   and  declare  whether  any  act  required  or  au-  one^mly^be 
thorised  to  be  done  by  the  trustee  during  the  bankruptcy,  is  chosen. 
to  be  performed  by  all  the  trustees,  or  any  one  or  more  of 
them  in  particular. 

All  such  persons  are  included  in  the  Act,  under  the  term 
"  trustee,''  and  wiU  be  considered  joint-tenants  of  the 
bankrupt's  property.* 

*  This  is  a  clause  requiring  considerable  attention  on  the  part  of  persons 
accepting  the  position  of  a  trustee,  jointly  with  another  or  others.  The 
clause  is  contained  in  the  first  paragraph  of  section  83,  containing  regulations 
as  to  trustees  and  committee  of  inspection,  quite  separate  from  the  section 
containing  the  power  to  appoint  a  trustee.  Considering  the  multifarious 
duties  and  powers  of  the  trustee,  and  the  severe  penalties  attaching  to  any 
default,  neglect,  or  omission  on  the  part  of  the  trustee  in  the  performance 
of  those  duties  and  powers  which  are  fully  specified  in  Chapter  VI.,  and 
seeing  that  all  persons  appointed  trustees  are  included  under    the    term 
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succession. 

Sec.    14. 
(1) 

AVho  may  be 

trustees. 

Komuneration 

Sec.   29. 

Solicitors  may 
Lo  trustees. 


Sec.  14. 
(2) 

Security. 

(3) 

Committoo  of 
inspection. 


The  creditors  may  also  appoint  persons  to  act  as  trustees 
in  succession,  in  case  one  or  more  of  the  persons  first  named 
decline  to  accept  the  office. 

The  trustee  may  be  a  creditor  or  not,  and  at  such  re- 
muneration as  the  creditors  may  from  time  to  time  determine 
(if  any). 

Solicitors  will  be  eligible  for  the  appointment ;  and  as  to 
their  remuneration^  they  may  enter  into  a  contract  with  the 
creditors  for  the  payment  of  a  certain  sum,  by  way  of  per- 
centage or  otherwise,  inclusive  of  all  profes.sional  services, 
and  this  contract  will  be  deemed  legal. 

The  creditors  will  then  pass  a  resolution,  declaring  what 
securit//  is  to  be  given  by  the  trustee  before  he  enters  on  his 
official  duties.* 

The  creditors  are  also  to  pass  a  resolution,  appointing  other 
fit  persons,  not  exceeding  five  creditors,  qualified  to  vote  at 
the  meeting,  or  authorised  by  creditors  so  qualified  to  vote, 
to  form  a  committee  of  inspection,  to  superintend  the  trustee's 
administration  of  the  estate. f 


"  trustee,"  one  trustee  will  doubtless  be  liable  for  the  acts,  defaults,  and 
omissions  of  his  co-trustee  or  trustees.  It  will  consequently  be  incumbent 
upon  every  indi\ddual  trustee  to  be  cognizant  throughout  the  bankruptcy  of 
every  transaction.  In  fact,  he  must  be  an  active  trustee,  and  not  a  passive 
one,  or  be  prepared  to  take  the  responsibility  attaching  to  the  acts  of  his 
co-trustee. 

*  It  will  be  a  question  whether  the  creditors  can  dispense  altogether  with 
security,  inasmuch  as  the  words  "if  any"  are  not  here  stated  as  they  are 
with  respect  to  the  remuneration.  It  may  be  doubtful  whether  a  person  of 
imdoubtcd  responsibility  will  be  found  willing  to  undertake  these  irksome 
duties,  if  he  is  to  be  bui'dened  with  the  trouble  and  inconvenience  of  asking 
his  friends  to  become  sureties  for  him  ;  and  as  the  principle  of  the  new 
banlo-uptcy  law  is  to  leave  the  creditors  to  regulate  their  own  affairs  as 
freely  as  possible,  it  is  presimied  they  will,  at  the  first  meeting,  be  compe- 
tent to  dispense  with  any  security,  notwithstanding  section  18,  which  may 
be  construed  to  mean — such  security  as  the  creditors  consider  requisite. 

f  From  the  wording  of  the  Act  it  might  almost  be  imagined  that  persons 
might  be  appointed  as  inspectors  who  are  not  themselves  creditors,  but  are 
authorised  by  creditors.  This  would  involve  so  much  inconvenience,  that  it 
can  only  be  presumed  the  inspectors  must  in  all  cases  be  themselves  creditors, 
but  that  they  may  be  appointed  by  creditors  who  are  not  themselves  present. 
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The  creditors  may  also  pass  a  resolution,  directino-  the  (4) 

trustee  to  administer  the  estate  in  a  certain  manner,  and  he 
is  to  conform  to  such  dii-ections,  unless  the  court  otherwise 
orders. 

At  this  meeting  the  bankrupt  will  have  to  produce  a  Sec.  19 
statement  of  his  affairs,  and  a  time  will  then  be  appointed  Bankrupt's 
for  his  examination  and  adjourned  examination,  if  directed.  ^  ^^'^* 

The    creditors    are   empowered    to   resolve,  by    a   sj^ecial     Sec.   80. 
resolution,  that  it  would  be  m_ore  convenient  that  the  pro-  (5) 

ceedings  in  any   local  court   should  be  transferred  to   the  pi^JSLgl 
London  or  some  other  local  court. 

The  judge  of  a  local  court,  if  the  creditors  do  not  by 
resolution  object,  may  certify  that  in  his  opinion  the  bank- 
ruptcy would  be  more  advantageously  conducted  in  the 
London  or  some  other  local  court,  and  the  petitioner  will  be 
transferred,  and  all  subsequent  proceedings  will  take  place 
accordingly. 

The  bankrupt's  property  will  immediately,  on  adjudication,     Sec.    17. 

vest  in  the  reg^istrar,  who  will  be  the  trustee  until  one  is  ap-      ^^^^  ^f 
Of  ^  ^  "  r      property  in 

pointed,  when  the  property  will  pass  to  him.  trustee.' 

When  the  registrar  acts  as   trustee,  he  will  not  take  pos-  Possession  of 

session  of  the  property,  unless  the  court  directs ;  and  unless  P^°P®^- 

the  court  otherwise  orders,  he  will  apply  to  it  for  directions 

as  to  the  mode  of  administering  the  property. 

The  registrar  may  adjourn  the  first  meeting  from  time  to     Sec.  84. 

time,  and  place  to  place,  subject  to  the  directions  of  the  ^^jj-^j^^^^^ 

court.  meeting. 

If  at  such  first  meeting,  or  at  some  adjournment,  no  trustee  Power  of 
is  appointed  because  the  proper  quorum  mentioned  in  the  J^^  ° 
rules  is  not  present,  or  for  any  other  reason,  the  court  may 
annul  the  adjudication,  unless  it  deems  it  expedient  to  carry 
on  the  bankruptcy  with  the  aid  of  the  registrar  as  trustee. 

If  at  any  time  during  the  bankruptcy  no  new  trustee  is  Registrar  to 
appointed  to  fill  a  vacancy,  the  court  may  either  carry  on  ^gj^^^^  ^^ 
the  bankruptcy  with  the  registrar  as  trustee,  or  annul  the 
adjudication,  as  it  thinks  proper. 

The  appointment  of  trustee  will  be  reported  to  the  court,     Sec.   18. 
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appointment. 


Certificate  of 
appointment. 


who,  being  satisfied  that  the  reqidsite  security  has  been  entered 
into,  will  issue  a  certificate  of  his  appointment,  which  will 
date  from  the  date  of  the  certificate,  and  will  be  conclusive 
evidence. 

"When  the  registrar  is  the  trustee,  or  when  there  is  a 
change  of  trustee,  the  court  may  issue  a  certificatey  to  be  con- 
clusive evidence  of  the  appointment. 
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Proxy 


CHAPTER  V. 

Creditors  and  Proof  of  their  Debts. 

A  CREDITOR  desiring  to  prove  and  vote,  at  tlie  first  meeting     Sec.   16 
of  creditors,  may  do  so  hj  jjersonally  attending,  or  hj proxy.  (6) 

He    cannot    vote    as   a  creditor,  unless   before    or  at  the 
first  meeting  he  proves  his  debt. 

He   cannot   vote  in  respect    of   an   unliquidated   or   con-  ^,  ^  '^) 

■^  1         -L  •       1  -^  attire  of 

tingent  debt,  nor  unless  the  value  has  been  ascertamed.  debt. 

A  secured   creditor,  for  the  purpose   of  ranking  for  the  (4) 

whole  sum  due  to  him,  can,  before  or  at  the  meeting,  give  ?.^^')j^f^ 
up  his  security  to  the  trustee. 

He  mav,  however,  have  his  security  valued  or  estimated  in  Estimate  of 
a  manner  to  be  pointed  out  in  general  orders — and  if  there 
is  any  balance  due  to  him,  after  deducting  the  value  of  his 
security,  he  can  prove  and  vote  for  the  balance.* 

A  secured  creditor  is  defined  to  be  a  person  holding  a  mort-      Sec.  5. 
gage,  charge,  or  lien  on  the  bankrupt's  estate,  or  any  part  of  Jl^^^^ed 
it,  as  security  for  a  debt  due  to  him. 

Debts  may  be  proved  before  the  trustee  on  oath,  and  he  (\\     ' 

will  have  the  power  to  receive  and  decide  upon  them.f  How  proved. 

If  one  partner  of  a  firm  is  adjudicated  bankrupt,  a  creditor    g^c.  103. 
Co-partners. 


*  Very  precise  safeguards  ■vdll  be  necessary  in  this  c^e,  as  in  tbe  case  of 
a  secured  creditor  -^-ho  is  allo^red  to  petition  for  adjudication,  in  order  to 
defeat  any  collusion  or  undue  preference  being  given  to  a  secured  creditor  at 
the  first  meeting,  and  whose  interest  may  not  correspond  with  those  of  the 
unsecured  creditors ;  and  it  appears  the  more  necessary  in  this  case  than  with 
respect  to  a  petitioner  for  adjudication,  as  in  the  latter  case  he  will  be  liable  to 
give  up  his  security  ;  but  not  so  in  the  former  case — section  40  (see  page  33) 
only  providing  that  a  secured  creditor  "may"  prove  for  his  whole  debt  on 
giving  up  his  security  ;  but  it  is  not  necessary  in  order  to  enable  him  to  vote 
in  the  choice  of  a  trustee. 

t  It  is  presvimed  that  there  will  be  some  power  of  appeal  to  the  court 
from  the  decision  of  the  trustee.  It  is  submitted  that  under  the  2nd  clause 
of  the  20th  section  such  an  application  will  be  included.     The  3rd  clause  of 
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of  tho  former  or  of  the  bankrupt  jointly  with  any  co-part- 
ner can  prove  his  debt  and  vote  at  any  meeting  of  creditors. 
lie  will  not,  how^ever,  receive  any  dividend  out  of  the  bank- 
rupt's separate  property  until  his  separate  creditors  have 
been  paid  in  full. 

No  person  will  be  able  to  prove  a  claim  for  unliquidated 
damages  unless  it  arises  out  of  a  contract  or  promise. 

A  person  having  had  notice  of  an  act  of  bankruptcy,  on 
which  an  adjudication  could  be  founded  against  the  bank- 
rupt, is  restrained  from  proving  any  debt  or  liability  con- 
tracted or  incurred  subsequently  to  the  date  of  the  notice. 

Creditors  are  bound  b}^  the  bankruptcy  proceedings,  and 
are  debarred  from  exercising  any  remedy  against  the  bank- 
rupt's property  or  person  ;  but  those  who  have  security  upon 
the  property  may  realise  or  deal  with  their  security. 

The  court,  after  the  presentation  of  a  petition,  may 
restrain  proceedings  in  any  action,  suit,  execution,  or  legal 
process,  in  respect  of  a  provable  debt,  or  may  allow  the  pro- 
ceedings to  continue  on  terms. 

Generally  all  persons  may  prove  before  the  trustee  debts 
and  liabilities  of  a  present  or  future,  certain  or  contin- 
gent, nature,  incurred  by  the  bankrupt  at  the  date  of  the 
order  of  adjudication,  or  to  which  he  may  be  subject  during 
the  continuance  of  the  bankruptcy,  in  consequence  of  any 
obligation  incurred  before  the  adjudication. 

If  a  debt  or  liability,  on  account  of  its  being  subject  to 
a  contingency,  or  for  any  other  reason,  does  not  bear  a  certain 
value,  an  estimate  of  its  value  may  be  made,  according  to  the 
rules ;  but  if  they  are  not  applicable  to  the  nature  of  the 
case,  the  trustee  may  value  it  according  to  his  discretion. 

An  appeal  to  the  court,  however,  will  lie  from  such 
estimate,  and  if  the  court  thinks  the  debt  or  liability  cannot 
be  fairly  estimated,  may  so  declare,  and  in  that  event  the 
debt  or  liability  will  be  deemed  not  provable  in  bankruptcy ; 


section  31  only  gives  a  power  of  appeal  in  the  case  of  the  particular  debts 
there  referred  to. 
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if  the  court  thinks  otherwise,  with  the  consent  of  all  parties 

interested,   it  may   direct   the  value    to   be  assessed  before  Assessment 
.  -^  .  Defore  the 

the  court  itself,  or  if  the  parties  do  not  consent,  by  a  jury,   Court. 

before  the  court  or  some  other  competent  court,   and  the 

amount  of  such  assessment  will  be  proyable. 

The  definition  of  the  word  ^^  liability  ^'  is  so  extremely  (4) 

extensive  that  it  would  appear  to  include  almost  every  pos-   "liability" 
sible  claim  or  demand,  and  even  claims  for  damages,  which 
according  to  the., decisions   of  the  court  are  so  remote  as  to 
preclude  their  being  assessed  by  a  jury. 

Certain  debts   will    be   paid    in  full  before    other   debts     Sec.    32. 
receive  anv  di\'idends,  and  if  the  estate  is  not  sufficient   to  I'referential 

,  .,,  .  deots. 

meet  them  they  will  abate  proportionally  between   them- 
selves.    These  are  : — 

Parochial  or  other   local  rates  due  from  the  bankrupt  at  (\) 

the  date  of  adjudication,  and  having  become  due  and  pay-  rates, 
able  within  ticelve  months  previously. 

Assessed  taxes,  land  tax^  property  or  income  tax  assessed  ^ssessed 
up   to  5th  April,  previously  to  the  order  of  adjudication, 
not  exceeding  one  yearns  assessment. 

"Wages  or  salary  of  clerk  or  sen-ant  in  bankrupt's  employ  (-) 

at  date  of  adjudication,  not  exceeding  four  months'   wages   salarj-  of  clerk 
or  salary,  nor  £50  in  amount.  ^^  servant. 

^'ages  of  labourers,  iporhnen  in  the  bankrupt's  employ  at  Labourers' 
the  same  date,  not  exceeding  two  months'  wages.  '  ° 

Apprentices  and  articled  clerks,  at  the  time  of  the  presenta-     Sec.   33. 
tion  of  the  petition,  have  qI-so  preferential  claims  and  other   ^^^^P^f^^-^T^j 
privileges.  They,  or  the  bankrupt,  can  give  notice  in  writing  to   Clerks, 
the  trustee,  and  in  that  case  the  order  of  adjudication   will 
operate  as  a  complete  discharge  of  the  indentures  and  articles. 

If  money  has  been  paid  as  2l  premium  or  fee  to  the  bankrupt,  ^^  ^^  rctTim 
the  trustee  may,  on  the  application  of  the  apprentice  or  clerk, 
or  on  his  behalf^  pay  such  sum  as  he  thinks  reasonable,  sub- 
ject to  appeal  to  the  Court,  out  of  the  estate,  for  the  use  of 
the  apprentice  or  clerk,  taking  into  account  the  amoimt  of 
premium  paid  and  the  period  of  service  and  other  ciixum- 
stances  of  the  case. 
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If  the  trustee  deems  it  expedient,  he  is  empowered,  on  the 
application  of  the  apprentice  or  clerk,  or  some  person  on  his 
behalf,  to  transfer  the  indentures  or  articles  to  some  other 
person,  instead  of  acting  as  last  mentioned. 

Landlords  can  distrain  either  before  or  after  the  com- 
mencement of  the  bankruptcy ;  if  after,  the  distress  will  be 
available  only  for  one  yearns  rent  accrued  before  the  date  of 
the  order  of  adjudication,  but  the  landlord  may  prove  for  the 
balance  due  to  him. 

Persons  entitled  to  rent  or  other  payments  falling  due 
at  stated  periods,  the  order  of  adjudication  being  made  at  any 
other  time,  may  prove  for  a  proportionate  part  up  to  the  day 
of  adjudication,  as  if  the  rent  or  payment  became  due  daily. 

The  trustee  may  allow  interest  on  a  debt,  under  the  same 
circumstances  as  a  jury  would  allow  interest,  if  an  action  had 
been  brought. 

A  creditor  will  be  able  to  prove  against  different  estates 
liable  in  respect  of  distinct  contracts,  where  the  bank- 
rupt is  at  the  date  of  the  order  of  adjudication  a  member  of 
more  than  one  distinct  firm,  or  is  a  sole  contractor,  and  also  a 
member  of  a  firm.,  although  the  firms  are  either  wholly  or 
partially  composed  of  the  same  individuals,  or  the  bankrupt 
is  also  one  of  the  joint  contractors. 

When  joint  and  separate  properties  are  being  adminis- 
tered, dividends  arising  out  of  the  joint  and  separate  pro- 
perties will  be  declared  together,  unless  the  court  makes 
any  order  to  the  contrary,  on  the  application  of  some  person 
interested. 

The  expenses  incident  to  such  dividends  are  to  be  fairly 
apportioned  by  the  trustee  between  the  joint  and  separate 
properties,  regard  being  had  to  the  work  done  for,  and  the 
benefit  received  by,  each  property. 

A  right  of  set-off  between  the  bankrupt  and  any 
claimant,  will  be  available,  when  there  have  been  mutual 
credits,  debts,  or  dealings,  and  the  balance  of  account  only, 
and  no  more,  will  be  claimable  or  paid  on  either  side. 

No  person  will  be  entitled  to  this  set-off  against  the  bank- 
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rupt, where  at  the  time  of  giving  credit  he  had  notice  of  an  taving  notice 
act  of  bankruptcy.  _  K^^^lrto.. 

A   creditor   holding  a  specific   security  on  the  bankrupt's     Sec.  40. 
property,  or  any  part  thereof,  can  prove  his  debt  on  ffivino-  Secured 

creditors 

up  the  security,  and  he  will  be  entitled  to  a  dividend  on  the 
balance,  after  realizing  or  giving  credit  for  the  value  of  his 
security,  in  the  mode  pointed  out  in  the  Eules. 

A  secured  creditomot  complpng  with  these  conditions,  will 
be  excluded  from  sharing  in  any  di^ddend. 

A   creditor   not  proving   his   debt  before  the  declaration     gj.^.  43 
of  a  dividend,  will  be  entitled  out  of  monies  in  the  hands  of  the  Pa>-ment  of 
trustee,  to  be  paid  any  dividend  he  may  not  have  received,  provh^g^  ^^ 
before  such  monies  are  made   applicable   to  the  payment  of  before  deck- 
any  future  dividends,  but  he  is  not  to  be  entitled  to  disturb   dividend. 


the  distribution  of  a  dividend  declared,  before  proof  of  his 
debt,  because  he  has  not  participated  in  it. 


Sec.  80. 


(7) 

A   corporation  may   prove,   vote,    and  otherwise  act   by  Proof  by 

agent  duly  authorised  under  corporate  seal.  corporation. 
A  creditor   may  appoint   a  representative  by  instrument  (8) 

in.  writino^,  in  all  matters  in  the  bankruptcy,  and  the  repre-  ^'^^^^^^^'f 

°\  _  ..  .,  representative. 

sentative  will  stand  in  the  same  position  as  the  creditor.* 


*  It  is  to  be  hoped  that  the  power  of  the  representative  will  extend  to 
assenting  to  any  proposals  or  resolutions  for  liquidation,  composition,  or 
otherwise,  and  the  execution  of  any  deed  or  instrument  necessary  to  be 
executed  in  relation  to  such  matters ;  so  that  the  representative  being  once 
appointed,  he  need  not  be  obliged  to  trouble  his  piincipal  aft^r  the  date  of 
his  appointment. 
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CHAPTER  VI. 

The  Trustee,  his  Poicers,  Duties  and  Liabilities. 

Upon  the  careful  and  skilful  management  and  administra- 
tion of  the  bankrupt's  estate  by  the  trustee,  will  mainly 
depend  the  advantages  to  be  derived  by  the  creditors  from 
the  future  working  of  the  new  law. 

Although  liable  to  be  supervised  by  a  committee  of  in- 
spection, the  entire  working  of  a  bankruptcy  will  doubtless, 
in  the  majority  of  cases,  be  left  in  his  hands. 

The  selection  of  such  an  important  functionary  will,  no 
doubt,  therefore,  receive  more  attention  from  creditors  than 
has  hitherto  been  the  case  with  regard  to  a  creditor's  assignee 
under  the  Act  of  1861.  At  the  same  time  the  liabilities  with 
which  the  office  appears  to  be  surrounded  will  make  it  incum- 
bent upon  the  trustee  thoroughly  to  comprehend  the  nature 
of  the  duties  entrusted  to  his  charge,  and  to  be  equally  cog- 
nisant of  the  extensive  powers  with  which  he  is  invested, 
and  of  the  liabilities  attached  to  a  negligent  or  improper 
performance  of  them. 

It  wiU  be  the  writer's  object  in  this  chapter  therefore, 
distinctly,  and  in  plain  language,  to  point  out  these  powers 
and  liabilities,  so  that  all  persons  interested  in  the  working 
of  a  bankruptcy  may  clearly  understand  their  mutual  rights 
and  remedies — the  bankrupt  may  be  aware  of  the  remedies 
which  can  be  put  in  force  against  him,  and  the  creditors' 
representative  be  alive  to  the  important  nature  of  the  privi- 
leges with  which  he  is  charged^,  for  the  benefit  of  those  for 
whom  he  is  interested. 

In  the  first  place,  the  trustee,  without  the  consent  of  the 
committee  of  inspection,  is  not  to  employ  a  solicitor  or  other 
agent. 

The  present  practice  is  for  the  creditors'  assignee,  immedi- 
ately on  his  own  appointment,  to  nominate  his  solicitor,  who 
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in  fact,  in  the  majority  of  cases,  becomes  the  actual  assignee, 
as  it  is  not  often  that  a  commercial  man  largeh^  engao-ed  in 
trade  has  been  willing  to  afford  the  time,  or  has  had  the 
inclination,  to  attend  to  the  multifarious  duties  which  a 
creditors'  assignee,  even  under  the  old  system,  has  had  to 
perform.  It  must  be  admitted,  therefore,  that  this  practice 
has  largely  increased  the  expenses  of  bankruptcy  adminis- 
tration. 

Kow,  however,  that  creditors  will  be  remunerated  for  their 
services  upon  taking  the  appointment  of  trustee,  or  will  have 
the  power  of  appointing  skilled  persons  to  act  in  that  capacity, 
solicitors,  accountants,  and  others,  doubtless  the  expenses, 
which  at  present  are  necessarily  unlimited,  will  become  fixed, 
and  the  creditors  should  derive  the  largest  dividend  which  the 
estate  is  capable  of  producing. 

The  duties  however  of  a  trustee  under  the  new  Act  are 
largely  in  excess  of  those  appertaining  to  a  creditors'  assig- 
nee, and  it  will  necessarily  be  impossible  for  any  trustee 
(except  indeed  he  be  a  solicitor)  to  undertake  them  without 
the  assistance  of  a  legal  adviser.  Consequently  it  is  pre- 
sumed that  'the  restriction  against  the  employment  of  a 
solicitor,  without  the  consent  of  the  committee  of  inspection, 
is  merely  intended  to  prevent  the  abuses  which  it  is  well 
known  existed  under  the  old  system. 

It  will  necessarily  be  very  much  to  the  advantage  of  the 
creditors  should  solicitors  be  willing  to  take  the  appoint- 
ment of  trustee,  not  only  because  of  all  other  persons  they 
must  better  understand  the  working  of  a  bankruptcy,  but 
because  the  charges  in  such  case,  as  we  have  seen,  will  be 
fixed  so  as  to  include  all  professional  work  and  labour. 

It  is  presumed  that  some  arrangements  will  have  to  be 
made  in  these  cases,  for  the  occasional  assistance  of  counsel, 
accountants,  auctioneers,  shorthand  writers,  and  others,  as  it 
would  be  difficult  for  any  solicitor,  at  the  commencement  of 
a  large  bankruptcy,  to  estimate  an  amount  which  would  in- 
clude these  sometimes  necessary  expenses  and  outlay.  No 
doubt  the  rules  and  orders  will  remedy  these  difficulties,  and 
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Sec.  22. 
(2) 

Trustees' 
duties. 

Possession  of 
deeds,  books 
and  docu- 
ments. 

To  keep  books 
of  proceed- 
ings. 


Inspection  by 
creditors. 

Sec.  30, 

PajTnent  of 
moneys  into 
bank. 


Liabilities. 


Sec.  25. 

Trustee's 
powers. 


should  tlicro  be  found  any  which  arc  not  mot  by  them,  others 
can  at  any  time  be  framed  for  the  purpose. 

Taking  the  duties  of  the  trustees  in  chronological  order 
after  his  appointment  is  reported  to  the  court,  as  soon  as 
may  be,  he  is  to  take  possession  of  the  deeds,  books  and  docu- 
ments of  the  bankrupt,  and  all  other  property  capable  of 
manual  delivery. 

He  is  to  keep  proper  books,  in  such  manner  as  the  rules 
direct,  in  which  he  will  from  time  to  time  make  or  cause  to 
be  made  entries  or  minutes  of  proceedings  at  meetings,  and  of 
such  other  matters  as  the  Rules  also  direct. 

Any  creditor  may,  subject  to  the  control  of  the  court,  per- 
sonally or  by  his  agent,  inspect  the  trustees'  books.* 

He  is  to  pay  all  moneys  into  such  bank  as  the  majority  in 
number  and  value  of  creditors  at  any  general  meeting  ap- 
point ;  if  there  is  no  such  bank  chosen,  then  the  trustee  is  to 
pay  the  moneys  into  the  Bank  of  England. 

He  is  subject  to  the  following  liabilities,  should  he  at  any 
time  keep  in  his  hands  more  than  £50  for  more  than  ten 
days,  namely  : 

To  pay  20  per  cent,  per  annum  interest  on  the  excess 

over  £50. 
Any  creditor  can  apply  for  his  dismissal,  unless  he  can 
satisfy  the  court  that  he  had  sufficient  reason  for 
retaining  the  money. 
To  have  no  claim  for  remuneration,  and  be  liable  to  any 
expenses  to  which  the  creditors  may  be  put  in  con- 
sequence of  his  dismissal. 
The  following  important   powers    are   delegated   to   the 
trustee : — 

1.  To  receive  and  decide  upon  proof  of  debts  and  administer 
oaths. 

2.  To  carry  on  the  business  of  the  bankrupt,  so  far  as  may 
be  necessary,  for  the  benejB.cial  winding-up  of  the  same. 


*  This  inspection  it  is  apprehended  will  only  be  allowed  in  the  case  of  a 
creditor  who  has  proved  his  debt. 
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3.  Bring  or  defend  actions,  suits,  or  other  legal  proceedings 
relating  to  the  property. 

4.  Deal  "with  property  in  which  bankrupt  is  beneficially 
entitled  as  tenant  in  tail,  by  barring  the  same,  and  as  the 
bankrupt  might  have  dealt  with  the  same.  Sections  56  to  73 
(both  inclusive)  of  3  &  4  Wm.  lY.  c.  74,  are  to  apply  to 
proceedings  in  bankruptcy. 

5.  Exercise  any  powers  the  capacity  to  exercise  which  is 
vested  in  the  trustee  under  the  Act, — to  execute  oil  powers  of 
attorney,  deeds  and  other  instruments,  expedient  or  necessary, 
for  the  purpose  of  carrying  the  provisions  of  the  Act  into 
effect. 

6.  Sell  all  the  property  of  the  bankrupt  (including  the 
good- will  of  his  business,  if  any,  and  the  book  debts  due  or 
growing  due  to  the  bankrupt)  by  public  auction  or  private 
contract,  with  power,  if  he  thinks  fit,  to  transfer  the  whole  to 
any  person  or  company,  or  to  sell  the  same  in  parcels. 

7.  Give  receipts  for  money  received  by  him,  which  receipts 
shall  effectually  discharge  the  person  paying  the  money  from 
all  responsibility  in  respect  of  the  application  of  such 
moneys, 

8.  Ho  prove,  rank,  claim  and  draw  a  dividend  in  the  matter 
of  the  bankruptcy  or  sequestration  of  any  debtor  to  the  bank- 
rupt's estate. 

The  trustee  may  appoint  the  bankrupt  himself  to  superintend     Sec  26. 
the  management  of  the  property,  or  of  any  part  of  it,  to  j^^^y  be^ 

carry  on  the  trade  for  benefit  of  creditors,  and  in  any  other  appointed 
..-,'•.'        .1  J       '  u  manager, 

respect  to  aid  m  admmistermg  the  property,  in  such  manner, 

and  on  such  terms,  as  the  creditors  direct. 

The  following  matters  may  be  done  by  the  trustee,  but     Sec.   27. 

only  with  the  sanction  of  the  committee  of  insjyection,  and  this  J^^^^^^^  ^"^ 

may  be  a  general  permission  to  do  all  or  any  of  the  following  sanction  of 

,  committee  oi 

things,  or  a  permission  to  do  all  or  any  of  them  m  any  u^spoction. 
specified  case  :■ — 

1.  Mortgage  or  pledge  any  part  of  the  property  to  raise  Mortgage,  &c. 
money  for  payment  of  the  creditors. 

2.  Befer  disputes  to  arbitration,  compromise  debts,  claims  ^^^^?^^^^°.^^ 
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Alako  com- 
promises. 


Divide 

unaaloablo 

property. 


Sec.  22. 

Transfer  of 
stock,  shares, 
«&c. 

Copyhold 
property. 


May  bring-  and 
defend  actions, 
&c.,  respecting 
"  things  in 
action,"  in  his 
own  name. 


Sec.  83. 
(7) 

May  sue  and 
be  sued  by 
official  name. 


and  liabilities,  present  or  future,  certain  or  contingent^ 
liquidated  or  unliquidated,  subsisting  or  supposed  to  subsist, 
between  bankrupt  and  any  debtor  or  person  who  may  have 
incurred  any  liability  to  the  bankrupt,  upon  the  receipt  of 
such  sums,  payable  at  such  times,  and  generally  upon  such 
terms  as  may  be  agreed  upon. 

3  and  4.  Make  compromises,  or  other  arrangements,  as  may 
be  thought  expedient,  with  creditors,  or  persons  claiming  to 
be  creditors,  in  respect  of  any  provable  debts,  or  with  respect 
to  any  claim  arising  out  of  or  incidental  to  the  property, 
made  or  capable  of  being  made  on  the  trustee  by  any 
person  or  his  trustee. 

5.  Divide  in  its  existing  form,  amongst  the  creditors, 
according  to  its  estimated  value,  any  property,  which  from 
its  peculiar  nature,  or  other  special  circumstances,  cannot  be 
advantageously  sold. 

The  trustee  may  transfer  stool-,  shares  in  s^?};.s,  other 
shares  or  property,  transferable  in  the  books  of  any  company, 
office,  or  person,  as  the  bankrupt  might  have  done. 

With  regard  to  eopyhold  or  customary  property,  passing 
by  surrender  and  admittance,  or  the  like,  the  trustee  can 
deal  with  it,  without  being  first  admitted,  and  any  person 
will  be  admitted  accordingly,  as  the  trustee  appoints. 

The  trustee  may  bring  actions,  prosecute  suits,  and  take 
other  proceedings  for  recovery  of  what  are  called  "  things 
in  action, ^^  debts,  or  claims  belonging  to  the  bankrupt,  not 
of  a  tangible  nature,  in  the  trustee's  official  name,  and  such 
things,  for  the  purpose  of  such  proceedings,  are  to  be  con- 
sidered assignable  in  law,  and  to  have  been  duly  assigned  to 
the  trustee  in  his  official  capacity. 

He  may  sue  and  be  sued,  by  the  official  name  of  '^  The 
trustee  of  the  property  of  \_bankrupfs  name^  a  bankrupt,'^ — 
by  that  name  may  hold  property  of  every  description, 
make  contracts,  enter  into  engagements  binding  upon  him- 
self and  his  successors  in  office,  and  do  all  other  acts 
necessary  or  expedient  to  be  done  in  the  execution  of  his 
duties. 
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The  property  passes  from  trustee  to  trustee  (including  the  (6) 

registrar  holding   the  office),  and    rests  in    the  trustee  for  P^opertj^ 

,  .         -     .  ^      .  ,  .  passes  from 

the  time  bemg,  during  the  continuance  of  his  trusteeship,  trustee  to 
without  any  conveyance,  assignment,  or  transfer.  trustee. 

Yery  important  powers  are  conferred  upon  the  trustee,  with     Sec.   23. 
regard  to  the  disclaimer  of  property  burdened  with  onerous  J^rtahT^^^-^^ 
covenants,  unmarketable  shares  in   companies,  unprofitable  perty. 
contracts,   or  unsaleable   or  not  readily  saleable  property, 
because  it  might  make  the  owner  liable   to  perform  some 
onerous  act  or  to  pay  money. 

He  may  endeavour  to  sell,  or  take  possession  of,  such  pro- 
perty, or  exercise  acts  of  ownership,  and  notwithstanding,  he 
may  afterwards,  by  writing  under  his  hand,  disclaim  such 
property,  which  disclaimer  will  have  the  following  operation  : 
if  the  property  consists  of  a  contract,  the  same  mil  be  con- 
sidered as  determined,  from  the  date  of  the  order  of  adjudica- 
tion,— if  a  /ef^s6',that  it  has  been  surrendered  the  same  date, — if 
shares  in  a  company,  that  they  have  been  forfeited  from  the 
same  date, — if  any  other  species  of  property,  it  will  revert  to 
the  person  entitled  after  the  bankrupt's  estate  or  interest ; 
and  if  no  such  person  is  in  existence,  under  no  circumstances 
will  any  estate  or  interest  remain  in  the  bankrupt. 

Any  person  interested  in  q.tij  disclaimed  property  may  apply 
to  the  court,  who  may  order  possession  of  the  same  to  be 
delivered  up  to  him,  or  make  any  other  order  as  to  the  posses- 
sion of  it  as  may  be  just. 

Any  person  injured  by  the  operation  of  these  powers  of 
disclaimer,  will  be  deemed  a  creditor  of  the  bankrupt  to  the 
extent  of  such  injury,  and  may  accordingly  prove  the  same 
as  a  debt  under  the  bankruptcy. 

Any  person  interested  in  such  property  can,  however,  apply     Sec.   24. 
in  icriting  to  the  trustee,  to  decide  whether  he  will  disclaim  or  ^^^*^^^  *°  ^^ 
not,  and  should  the  trustee  decline  or  neglect  to  reply  to  such  disclaimer, 
application  for  twenty-eight  days,  he  will  not  be  entitled  to 
exercise  the  power  of  disclaimer.* 

*  These  powers  and  liabilities  appear  to  be  of  a  most  beneficial  tendency 
for  all  parties,  trustee,   creditors,  bankrupt,   and  persons  interested  in  the 
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Sec.  93. 

Treasure  IS, 
bankers,  &c., 
pajinents  Ly. 


Secs.20,55. 

Meetings  of 
committee  of 
inspection. 


Sec.  56. 

Statement  of 
proceedings. 


Sec.  57. 

Comptroller's 
duties  as  to 
accounts. 


Treasurers  or  other  officers,  attorncf/s,  or  agents  of  bankrupts 
not  being  entitled  by  law  to  retain  the  same,  as  against  the 
bankrupt  or  the  trustee,  are  to  pay  and  deliver  to  the  trustee 
all  mo)iei/s  and  securities  in  their  possession  or  power ;  in  case 
of  default  the  offence  is  deemed  a  contempt  of  court,  and  the 
trustee  may  apply  for  an  order  accordingly.* 

The  trustee  is  to  call  a  meeting  of  the  committee  of  inspection 
once  at  least  every  three  months,  when  they  will  audit  his 
accounts,  and  determine  as  to  a  dividend,  and  having  had 
them  so  audited,  within  the  time  specified  by  the  Rules,  the 
trustee  will  forward  the  statement  of  accounts,  in  the  form 
which  will  be  given  by  such  Rules,  so  certified  by  the  com- 
mittee, to  "  the  comptroller  in  bankruptcy."  Upon  failure 
to  do  so  he  will  be  deemed  guilty  of  contempt  of  court  and 
punishable  accordingly. 

He  is  also  to  transmit  to  '^  the  comptroller"  a  statement, 
showing  the  proceedings  in  the  bankiniptcy  up  to  the  date  of 
the  statements,  from  time  to  time,  and  not  less  than  once  a 
year  during  the  bankruptcy,  containing  particulars  and  made 
out  as  set  forth  in  the  Rules,  and  should  he  fail  to  do  so  the 
trustee  will  incur  the  same  liability  to  punishment  for  contempt 
of  court. 

After  the  comptroller  has  examined  the  statements  he  will 
call  the  trustee  to  account  for  any  misfeasance,  neglect,  or 
omission  appearing  in  such  statements,  and  may  require  the 
trustee  to  make  good  any  loss  the  estate  may  have  sustained 
thereby. 

Should  the  trustee  fail  to  comply  with  the  comptroller's 
requirements,  that  officer  may  report  to  the  court,  which,  after 


species  of  property  referred  to.  Amongst  other  frequent  sources  of  dispute 
and  litigation,  they  %vill  determine  the  question  of  the  liability  of  the  bankrupt 
as  a  contributory  of  a  company  in  liquidation,  whether  such  liquidation  has 
commenced,  or  was  in  progress,  before  or  after  the  commencement  of  the 
bankruptcy, — a  question  which  has  been  the  subject  of  several  important  deci- 
sions both  in  the  Common  Law,  and  Chancery  Courts, — Martin's  Patent 
Anchor  Company,  Hastie's  Case  and  General  Estates  Company,  and  others, 
to  be  found  in  the  Law  Reports. 
*  See  note,  page  48. 
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hearing  the  trustee's  explanation,  can  make  such  order  as  it 

thinks  just. 

The  trustee  is  liable  at  any  time  to  be  called  upon  by  the     Sec.  -58. 

comptroller  to  answer  any  enquiry  by  him  in  relation  to  the  T^^}^^^' 
,       ,  11  liability  to 

bankruptcy,  and  he  may  apply  to  the  court  to  examine  the  the  court  on 

trustee  on  oath,  and  may  direct  a  local  investigation  of  the  J°°Jj^°^^^'^ 

books  and  vouchers  of  the  trustee. 

The  trustee  is  to  declare  a  dividend  amongst  the  creditors     Sec.  41. 
who  have  proved  debts  to  his  satisfaction,  and  distribute  the  5^'^^^^^^°^  °* 
same ;  and  this  is  to  be  done  from  time  to  time  when  the 
committee  of  insjyection  determine. 

If  the  trustee  does  not  declare  a  dividend  after  six  months 
have  expired,  he  is  to  summon  a  meeting  of  creditors,  and 
explain  to  them  why  he  has  not  done  so. 

In  calculating  and  distributing  a  dividend,  he  is  to  reserve     Sec.  42. 
sufficient  toproAdde  for  debts  of  persons  resident  at  a  distance,  debts  of  ^ 
who  may  not  have  been  able,  on  that  account,  to  proA'e  and  persons 
establish  their  debts,  if  disputed,  and  for  claims  not  de-  distance, 
termined. 

He  will  declare  a  final  dividend,  and  give  notice  of  the     Sec.  44. 

time  of  distribution,  when  he  has  converted  into  money  all  Declaration  of 

,..  ..  -I'lP  ^^^^^  cuvidena. 

the  property,  or  so  much  as,  in  the  jomt  opinion  oi  himseu 

and  the  committee   of  inspection,  can  be  realised  without 

needlessly  protracting  the  bankruptcy. 

No  action  or  suit  for  a  dividend  can  be  brought  against     Sec.  46. 

the  trustee,  but,  if  he  refuse  to  pay  any  dividend,  the  court   Liai^ility  on 

,  .  .  ,  p  ,  .  non-payment. 

may,  if  it  thmks  fit,  order  him  to  pay  it,  and,  out  oi  Ms  own 

moneys,  interest  for  the  time  it  is  improperly  withheld,  and 

the  costs  of  the  application. 

In  the  administration  of  the  property  and  its  distribution     Sec.   20. 

amongst  the  creditors,  the  trustee  is  to  have  regard  to  any  creditors  and 

direction  sriven  by  resolution  of  creditors   at  any  general  committee  of 

.  p  .  .  1      1     V       r    •         inspection, 

meeting,  or  by  the  committee  oi  mspection,  the  latter  being 

subservient  to  the  former. 

When  there  is  no  committee  of  inspection,  the  court,  on      Sec  83. 

the  trustee's  application,  may  give  any  consent  or  direction         (17) 

which  the  committee  is  authorised  to  give. 
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Trustees' 
discretion. 


Power  to 
summon 
general 
meeting. 


Application  to 
the  court 
against 
trustee. 


Similarity  to 
a  receiver  in 
Chancery. 


Sec.  47. 

Close  of 
bankruptcy. 


Evidence  of 
same. 

Sec.   51. 

Trustees  re- 
lease. 


Opposition 
by  creditors. 


Subjoct  to  the  provisions  of  the  Act,  and  to  these  directions, 
the  trustee  is  to  be  unfettered  as  to  exercising  his  own  di.s- 
cretion  in  the  management  of  the  estate,  and  its  distribution 
amongst  the  creditors. 

He  may,  however,  summon  general  meetings  of  creditors 
to  ascertain  their  wishes,  and  also  apply  to  the  court  for 
directions  in  relation  to  any  particular  matter  arising  under 
the  bankruptcy. 

The  bankrupt  or  any  creditor^  debtor,  or  other  person 
aggrieved  by  any  act  of  the  trustee,  may  apply  to  the  court, 
and  the  court  may  confirm,  reverse,  or  modify  the  act  com- 
plained of,  and  make  such  order  in  the  premises  as  it  thinks 
just. 

The  trustee,  as  to  acquiring  or  retaining  possession  of  the 
property,  is  to  be  considered  like  a  receiver  appointed  by  the 
Court  of  Chancery,  and  the  court  maj^  on  his  application, 
enforce  the  acquisition  or  retention  of  property  accordingly. 

The  trustee  is  to  report  to  the  court,  when  the  whole 
of  the  property  has  been  realised  for  the  benefit  of 
creditors,  or  so  much  as,  in  the  joint  opinion  of  the  trustee 
and  committee,  can  be  realised  without  needlessly  protract- 
ing the  bankruptcy,  or  a  composition  or  arrangement  has 
been  completed ;  and  the  court,  if  satisfied  that  either  of 
these  events  has  taken  place,  will  make  an  order  declaring 
the  hankruptcy  closed,  and  from  the  date  of  such  order  it 
will  be  deemed  closed  accordingly. 

A  copy  of  the  London  Gazette,  containing  the  order  will 
be  conclusive  evidence  of  such  fact. 

The  trustee  may  then  apply  to  the  court  for  his  release, 
previously  to  which  he  is  to  call  a  meeting  of  creditors  to 
consider  his  application. 

He  is  to  lay  before  the  meeting  an  account  or  statement, 
showing  how  he  has  conducted  the  bankruptcy,  with  the 
list  of  unclaimed  dividends  (if  any)  and  of  outstanding  pro- 
perty, and  he  will  inform  the  meeting  of  his  proposed 
application. 

The  creditors  can  then  express  their  opinion  as   to  his 
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conduct,  and  appear  before  the  court  and  oppose  the  trustee's 
application  for  release. 

The  court  will  grant  or  loithhold  the  release.  If  it  withhold  Court's  order 
the  release  it  may  make  any  order  it  thinks  just,  charging  ^^^^^upon. 
the  trustee  with  the  consequences  of  any  act  or  default,  done 
or  made  contrary  to  his  duty,  and  will  suspend  his  release, 
until  the  trustee  has  complied  with  the  order  and  the  court 
thinks  just  to  grant  the  release. 

The  order  of  release  discharges  the  trustee  from  all  lia-     Sec.  53. 
bility  in  respect  of  any  act  done,  or  default  made,  by  him,  in  ^^^^^  °*  '^° 
the  administration  of  the  bankruptcy,  or  otherwise^  in  rela- 
tion to  his  conduct  as  trustee. 

The  order  may  be  revoked,  on  proof  of  its  having  been  Eevocation. 
obtained  by  fraud. 

Unclaimed  dividends,  and  any  other  moneys  under  trustee's     Sec.   52. 

control  at  the  close   of  the  bankruptcy,  or  afterwards  ac-  "p^^laimed 
,1  -,  p  ^        .  '  dividends, 

crumg,  are  to  be  accounted  lor,  and  paid  over  to  an  account 

directed  by  the  Rules.     All  persons  entitled  may  claim  the 

same  as  directed  by  the  Rules. 

The  trustee  will  also  deliver  a  list  of  outstanding  property,  List  of 
and  which  will,  when  practicable,  be  got  in,  and  applied  for  outstanding 
the  benefit  of  creditors,  according  to  the  Rules. 

In  case  of  a  vacancy  in  the   office  of  trustee,  by  death.     Sec.   83. 
resignation  or  otherwise,  the  creditors  in  general  meetiug  (2) 

shall  fill  up  the  vacancy.     Such  meeting  may  be  called  by  ^led^uj.'  ^^^ 
the  continuing  trustee,  if  more  than  one,  or  by  the  registrar 
on  the  requisition  of  any  creditor. 

If,  from  any  cause  whatsoever,  there  is  no  trustee  acting     Sec.   83. 
during  a  bankruptcy  the  registrar  shall  act  as  trustee.  (^) 

rrn  i  1  ,  rrn        Registrar  to 

Ihe  court  may  upon  cause  shown  remove  a  trustee.     The  be  trustee. 

creditors  may,  by  special  resolution  [defined  in  p.  25]  at  a  (4) 

meeting  specially  called   for  that  purpose,  of  which  seven  trSee'by 

days'*  notice  has  been  given,  remove  the  trustee,  and  appoint  creditors. 

another  person  to  fill  his  office,  and  the  court  shall  give  a 

certificate  declaring  him  to  be  trustee.* 

*  These  clauses  are  all  very  vague  and  unsatisfactory,  and  although  not  so 
stated  in  the  Act,  it  is  to  be  presumed  that  the  rules  and  orders  will  afford  the 
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/^\  On  the  bankruptcy  of  the  trustee  he  will  cease  to  be  trustee. 

Bankruptcy      and  the  registrar,  if  there  be  no  other  trustee,  is  to  call  a 

meeting  of  creditors  for  the  appointment  of  another. 

,\^) ,  The  certificate  of  his  appointment  is  to  be  registered,  cn- 

«fec.,  of        '     rolled,   and  recorded   like   conveyances  or  assignments  of 

certificate  of     property  required  by  law  to  be  so  dealt  with. 

appomtment.  t  "^  .         . 

(15)  -^o  defect  or  irregularity  m.  his  election  is  to  \itiatc   any 

Defect  or  act  hond  fide  done  by  the  trustee,  and  his  acts  and  proceed- 

his  election.  i^o^  are  not  to  be  invalidated  in  consequence  of  the  credi- 
tors' not  electing  all  or  any  members  of  the  committee  of 
inspection. 


practitioner  a  little  more  assistance  in  cairjdng  out  these  powers  than  can  be 
educed  from  the  Act. 

No  mode  of  appointing  this  meeting  is  pointed  out — how  and  in  what 
manner  to  be  called,  and  by  whom — what  nimiber  of  days'  notice — and  how 
given  ?  Clause  2  of  section  83  enacts  that  the  creditors  "  shall"  fill  up  the 
vacancy,  but  the  meeting  "may"  be  convened  by  the  continuing  trustee  or 
the  registrar. 

Clause  4  of  same  section  enacts  that  the  court  "  may  "  remove  a  trustee,  and 
the  creditors  are  invested  with  the  same  power  of  summary  dismissal,  and 
there  appears  to  be  no  appeal  for  the  imf ortimate  person  (as  he  may  in  this 
case  be  called),  or  any  provision  made  for  his  remuneration,  release  of  his 
sureties,  in  case  security  has  been  given,  or  any  provision  made  for  his  protec- 
tion, although  he  may  have  acted  in  every  way  to  the  best  of  his  abilities, 
and  have  expended  time  and  money  in  the  conduct  of  the  bankruptcy.  He 
appears  to  be  entirely  at  the  mercy  of  the  creditors. 
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CHAPTER  YII. 

The  Committee  of  Inspection. 
Their  Appointment,  Rights,  and  Duties, 

It  appears  conYenient  in  ttds  place  to  repeat  that,  at  tlie 
first  meeting  of  creditors,  after  tlie  trustee  has  been  appointed 
to  conduct  the  bankruptcy,  the  creditors  will  proceed  to  the 
election  of  two'or  more  persons,  not  exceeding  five,  to  super- 
intend the  trustee's  administration  of  the  estate,  to  be  called 
a  Committee  of  Inspection. 

The  trustee,  besides  obeyinsr  the  directions  of  the  creditors     ^^^'  ^^' 

11  -.      •  •  •       1  1  J  Trustee  to 

made  by  resolution  at  any  meeting,  is  also  to  have  regard  to  obey  creditor 

any  directions  which  may  be  given  by  the  committee  of  in-  ^^^g°^" 

spection,  but  these  latter  directions  are  to  be  subservient  to  directions. 

the  directions  of  the  creditors. 

A  meeting  of  the  committee  of  inspection  is  to  be  called  by  Meetings  of 
the  trustee  once  at  least  every  three  months,  when  they  shall 
audit  his  accounts,   and  determine  whether  any  and  what 
dividend  is  to  be  paid. 

The  committee  are  also  liable  to  be  called  together  speci- 
ally by  the  trustee  as  he  thinks  necessary.* 

After  the  first  meeting  of  creditors  (page  25)  subsequent     Sec.   21. 
meetings  of  creditors  may  be  summoned  by  a  member  of  the  meetings  of 
committee  or  the  trustee.  creditors. 

No  solicitor  or  agent  is  to  be  employed  by  the  trustee  with-     Sec.  29. 
out  the  consent  of  the  committee.f  f^nt^''  ""^ 


*  Considering  the  penalties  attaching  to  an  improper  exercise  of  the  discre- 
tion with  which  he  is  invested,  the  trustee  will,  no  douht,  be  advised  to  exer- 
cise this  right  rather  freely,  and  particularly  in  cases  of  difficulty.  For 
instance,  disputed  claims  of  secured  or  unsecured  creditors  or  claimants,  liens, 
equitable  mortgages,  or  charges,  and  in  fact  wherever  a  trustee  may,  by  using 
his  own  discretion,  entail  any  loss  or  damage  to  the  estate,  the  bankrupt,  or 
any  third  person. 

t  This  consent  will,  no  doubt,  be  obtained  at  the  first  meeting  of  creditors, 
as  at  present,  and  this  clause  will  \Trtually  place  the  nomination  of  the 
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Sec.   83. 
(10) 

Resignation 
of  member  of 
conmiittec. 

(11) 

Quorum. 

(12) 

Removal  of 
members. 


(13) 

Vacancy,  how 
tilled  up. 


(14) 


(16) 

Defect  or 
irregularity 
in  election. 

(16) 

Banki-uptcy  of 
member. 


Any  member  of  the  committee  may  resign  his  office  by 
notice  in  writing  signed  by  him  and  delivered  to  the  trustee. 

The  creditors  may  by  resolution  fix  the  quorum  required  to 
be  present  at  a  meeting  of  the  committee.* 

Any  member  of  the  committee  may  be  removed  by  a  special 
resolution  [defined  at  page  25]  at  any  meeting  of  creditors 
of  which  the  proper  notice  named  in  the  Rules  has  been  given, 
stating  the  object  of  the  meeting. 

On  any  vacancy  by  removal,  death,  resignation,  or  other- 
wise, the  trustee  shall  call  a  meeting  of  creditors  for  the 
purpose  of  filling  up  the  vacancy. 

Notwithstanding  any  vacancy,  the  continuing  members 
may  act ;  if  the  members  are  less  in  number  at  any  time 
than  five,  the  creditors  may  fill  up  the  vacancies,  so  that  the 
total  number  does  not  exceed  five. 

No  defect  or  irregularity  in  the  election  of  a  member  of 

the  committee  is  to  vitiate  any  act  bond  fide  done  by  him. 

Bankruptcy  will  vacate  the  office  of  a  member  of  the  com- 
mittee. 


solicitor,  should  one  be  required  during  the  progress  of  the  bankruptcy,  in  the 
hands  of  the  committee.  It  is  presumed  that  the  nomination  will  take  place 
once  for  all,  and  this  clause  is  not  to  be  construed  to  mean,  that  the  trustee, 
upon  every  occasion  on  which  he  may  consider  it  necessary  to  be  advised  in  the 
performance  of  his  duties,  is  to  obtain  the  consent  of  the  committee  upon  each 
emplojinent. 

*  It  is  not  stated  whether  this  quorum  is  to  be  fixed  at  the  first  meeting  or 
subsequently.  It  is  presumed  all  such  matters  will  be  settled  at  the  first 
meeting  of  creditors  held  after  adjudication. 
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CHAPTER   YIII. 

The  Bankrupt. 
His  Rights,  Duties  and  Liabilities. 

As  soon  as  the  adjudication  takes  place  all  the  property  of  the       Sec.  4. 
bankrupt,  defined  to  include  money,  goods  and  things  in  propertvV* 
action,  and  every  description  of  property,  whether  real  or  the  bankrupt, 
personal,   obligations,  easements  and  every  description  of 
estate,  interest  and  profit,  present  or  future,  vested  or  con- 
tingent,   arising  out  of,  or  incident   to,  property  as   above 
defined,  vests  in  the  trustee. 

It  will  not  include—  Sec.   15. 

Trust  property — the  tools  (if  any)  of  his  trade,  and  the  W 

necessary  wearing  apparel  and  bedding  of  himseK,  his  ^^^Tiat  not 
wife  and  children,  to  a  value,  inclusive  of  tools  and  included. 
apparel  and  bedding,  not  exceeding  £20  in  the  whole. 
It  will  comprise —  /^\ 

All  such  property  as  may  belong  to  or  be  vested  in  the  Description  of 
bankrupt  at  the  commencement  of  the  bankruptcy,  "'^^^^^l''^^^' 
or  mav  be  acquired  by  or  devolve  on  him  during  its  Trustee, 
continuance. 
The  capacity  to  exercise,  and  to  take  proceedings  for  i^) 

exercising,  aU  such  powers  in,  over,  or  in  respect  of 
property,  which  might  have  been  exercised  by  the 
bankrupt  for  his  own  benefit,  at  the  commencement 
of  his  bankruptcy  or  during  its  continuance  {except 
the  right  to  nominate  to  a  vacant  benefice). 

All   o-oods  and  chattels  at  the  commencement  of  the  ('^),  ,. 

^  T  .,•         c   Order  and  di8- 

bankmptcy  m  \^iq  possession,  order,  or  disposition  ol  position  of 

the  bankrupt  (if  a  trader),  by  consent  and  permission  tr^^  ^ 

of  the  true  owner,  of  which  goods  and  chattels  the  Reputed 

bankrupt  is  reputed  owner,  or  of  which  he  has  taken  o^ership. 

upon  himself  the  sale  or  disposition  as  owner ;  but 
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Sec.  9. 

Bankrupt  to 
aid  trustee. 

Duties  at  1st 
Meeting. 
Statement  of 
affairs. 


Sec.   19. 

Inventory  of 
property. 


Penalties  for 
non-perform- 
ance. 


things  in  action  other  than  debts  duo  to  him  in  the 
course  of  his  trade  or  business  are  not  to  be  deemed 
goods  and  chattels  for  this  purpose.* 

The  bankrupt,  to  the  utmost  of  his  power,  is  to  aid  in  the 
realization  of  his  property,  and  the  distribution  of  its  pro- 
ceeds amongst  his  creditors. 

At  the  first  meeting  of  creditors,  as  we  have  seen  (page  27), 
he  will  produce  a  statement  of  his  affairs,  upon  which  he  is  to 
be  publicly  examined  on  a  day  to  be  named  by  the  court, 
subject  to  adjournments. 

He  is  to  give  an  inventory  of  his  property,  list  of  creditors 
and  debtors,  and  the  debts  due  to  and  from  them  respectively, 
attend  meetings  of  creditors,  icait  at  such  times  on  the  trustee, 
execute  powers  of  attorney,  conveyances,  deeds  and  instru- 
ments, and  generally  do  all  such  acts  and  things  in  relation 
to  his  property  and  the  distribution  of  its  proceeds  amongst 
his  creditors  as  the  trustee  may  reasonably  require,  or  the 
Rules  prescribe,  or  the  court  direct,  by  any  special  order 
made  in  reference  to  his  bankruptcy,  or  on  the  occasion  of 
any  application  by  the  trustee  or  any  creditor. 

If  the  bankrupt  wilfully  fail  to  perform  these  duties,  or 
fail  to  deliver  up  possession  to  the  trustee  of  any  part  of  his 
property,  divisible  amongst  his  creditors,  and  which,  for  the 
time  being,  may  be  in  the  bankrupt's  possession  or  under 
his  control,  in  addition  to  any  other  punishment  to  which  he 
may  be  subject,  he  will  be  deemed  guilty  of  contempt  of 
court,  and  be  punished  accordingly.! 


*  The  clause  of  the  Act  as  it  originally  stood  has  been  amended  so  as  to  con- 
fine this  principle  of  reputed  ownership  only  to  traders.  It  is  stated  in  one  of 
the  leading  cases  on  the  old  law  on  this  very  difficult  subject,  that  "  the  object 
"  was  to  prevent  deceit  by  a  trader  from  the  Wsible  possession  of  property  to 
*'  which  he  was  not  entitled,"  and,  consequently,  the  legislature  appear  to 
to  have  considered  it  necessary  to  apply  it  only  to  the  case  of  the  commercial 
communit}^ ;  although  it  may  not  bo  easy  to  see  why  a  non-trader  should  be 
allowed  to  obtain  credit  on  the  faith  of  the  possession  of  property  to  which 
he  was  not  entitled. 

f  The  punishment  attending  the  oflence  of  "  contempt  of  court,"  which  is 
several  times  mentioned  in  the  Act,  as  it  afifocts  the  bankrupt,  the  trustee,  and 


THE    BANKRUPTCY    LAW    OF    1869.  49 

A  debtor  can  be  arrested  under  a  warrant  ordered  by  tbe  Sec.  86. 
court,  and  any  books,  papers,  money's,  goods  and  chattels  in  (1) 

bis  possession,  seized  and  kept,  under  the  following  circum-   debtor  ^^ 
stances : — 

If,  after  a  petition  in  bankruptcy  is  presented  against  him, 
it  appears  to  the  courts  there  is  probable  reason  to  believe,  he 
is  about  to  go  abroad,  or  quit  his  2)Iace  of  residence,  to  avoid 
ser\'ice  of,  or  appearance  to,  the  petition,  examination  in 
respect  of  his  affairs,  or  otherwise,  to  delay  or  embarrass  the 
proceedings.  — 

That  he  is  about  to  remove  his  goods  or  chattels,  to  prevent  (2) 

or  delay  them  being  taken  possession  of  by  the  trustee. —        f^o^ods.^^" 

That  he  has  concealed,  or  is  aboid  to  conceal  or  destroy  any  Concealing 
of  his    goods    and   chattels,    or  any  books,   documents,    or  S^^^^- 
writings  which  might  be  of  use  to  his  creditors  in  the  course 
of  the  bankruptcy. — 

If  after  the  service  of  the  petition,  or  after  an  adiudication  -^     ^  J    ^ 

r  ^  J        ^  Iteinoving 

in  bankruptcy,  he  remove  any  goods  or  chattels  in  his  pos-  goods  to  £5 

session  above  £5  in  value,  without  the  leave  of  the  trustee,  Famn»to 

or  if  without  good  cause  shown,  he  fails  to  attend  any  exa-  attend 

. .  examination. 

mmation  ordered  by  the  court.  /20) 

Whilst  the  bankrupt  has  such  extensive  powers  held  over  /qx 

him  at  the  instance  of  the  trustee,  the  committee,  and  the  ere-  Bankrupt's 
ditors,  he  is  not  without  remedy,  should  he  be  aggrievedhj  any  ^t^eved 
act  of  the  trustee,  power  being  afforded  to  him,  of  making  an 
application  to  the  court  under  these  circumstances,  and  the 
court,  as  we  have  seen,  [see  page  42]  may  confirm,  reverse, 
or  modify  the  act  complained  of,  and  make  such  order  as  it 
thinks  just. 

The  trustee  may,  with  the  sanction  of  a  special  resolution  Sec,  28. 
[see  page  25]  of  creditors  assembled  at  any  meeting  of  which  i^^ank^uptcy^ 
notice  has  been  given,  specifj'ing  the  object  of  such  meeting,  Jo  composi- 

I/lOIl  or  S6tXlG~ 

others,  is  not  specified ;  the  ofiender  is,  no  doubt,  subject  to  committal  by  the  ™ent. 
court,  being  a  court  of  record,  and  having  the  power  to  fine  and  imprison  for 
contempt,  but  in  what  manner,  or  for  how  long  or  otherwise,  must  be  gathered 
from  the  practice  of  other  courts  of  record.  The  authorities  are  collected  in 
a  note  to  p.  o  of  Mr.  "Wise's  admirable  treatise  on  the  Bankrupt  Law  Con- 
solidation Act,  1849. 
4 
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Annulling  the 
bankruptcy. 


Enforcing 
composition 
or  settlement. 


Court's  ap- 
proval con- 
clusive and 
biadinor. 


Sec.  38. 

Bankrupt's 
allowance. 


Sec.  45. 


accept  any  composition  offered  by  the  bankrupt,  or  assent  to 
any  general  scheme  of  seUloment  of  his  affairs  upon  such 
terms  as  may  be  thought  expedient,  with  or  without  a  condi- 
tion that  the  order  of  adjudication  is  to  be  annulled,  subject 
to  the  court's  approval,  to  be  testified  by  the  judge  signing 
the  instrument,  containing  the  terms  of  such  composition  or 
scheme,  or  embodj^ng  such  terms  in  an  order  of  court.* 

"Where  such  a  condition  is  made,  the  court,  if  it  approves 
of  the  composition  or  scheme,  will  annul  the  bankruptcy,  on 
application  being  made  by,  or  on  behalf  of  any  person  in- 
terested, whereupon  the  adjudication  will  be  deemed  anvtulled, 
from  and  after  the  date  of  the  order  annulling  it. 

The  court  may  enforce  the  provisions  of  any  such  compo- 
sition, or  general  scheme  of  settlement,  on  motion  made  in  a 
simimary  manner,  by  any  parson  interested — any  disobe- 
dience of  the  order  of  the  court  made  on  such  motion  shall 
be  deemed  a  contempt  of  coi'.rt.f 

The  approval  of  the  court  shall  be  conclusive  as  to  the  validity 
of  any  such  composition  or  scheme,  and  will  bind  all  credi- 
tors, so  far  as  relates  to  any  provable  debts  under  the 
bankruptcy. 

The  trustee  with  the  consent  of  creditors,  testified  by  a 
resolution  passed  in  general  meeting,  may  from  time  to  time 
during  the  continuance  of  the  banlvruptcy,  make  such  all&ic- 
ance  to  the  bankrupt,  as  may  be  approved  by  the  creditors,  out 
of  his  property,  for  his  and  his  family's  support,  or  for  his 
services  if  he  is  engaged  in  winding  up  his  estate. 

The  bankrupt  will  be  entitled  to  any  surjHus  remaining, 

*  It  is  apprehended  that  as  the  court  may  disapprove  of  the  contemplated 
arrangement,  it  will  be  open  to  a  dissentient  creditor  to  oppose  it  before 
the  court,  or  that  some  mode  will  be  open  to  hiTti  of  guiding  the  court  to  a 
conclusion,  as  under  the  185th,  186th,  and  187th  ss.  of  the  Bankruptcy 
Act,  1861. 

I  Under  these  circumstances  a  debtor  must  pause  before  he  enters  into 
any  hasty  scheme  for  taking  his  affairs  out  of  bankruptcy  by  means  of 
composition  or  arrangement.  If  he  fails  to  pay  the  composition,  or  carry 
out  the  arrangement,  he  will  not  be  at  liberty  to  resort  to  another  bankruptcy, 
after  possibly  his  assets  have  been  wasted,  as  under  the  old  system,  but  he 
will  be  liable  to  puuiskinent  for  non-performance  of  his  undertaking. 
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after  payment  of  his  creditors,  and  the  costs,  charges,   and  Surplus  of 
expenses  of  the  bankruptcy.  bankrupt's 

"When  the  bankruptcy  is  closed,  or  at  any  time  durino"  its  Sec.  48. 
continuance,  with  the  assent  of  the  creditors,  testified  by  a  PV^l^^  ^^ 
special  resolution,  the  bankrupt  may  apply  to  the  court  for  ° 

an  order  of  discharge. 

The  discharge  will  not  be  granted,  unless  it  is  proved  to  When 
the  court,  that  one  of   the   following  conditions  has  been  grafted, 
fulfilled  : 

That  a  dividend  of  not  less  than  10s.  in  the  pound  has  Dividend  of 
been  paid  out  of  the  property,  or  might  have  been   ^^''-i^t^®  ^ 
paid,  except  through  the  negligence  or  fraud  of  the 
trustee. 
That  a  special  resolution  [see  page  25]  of  creditors  has  Special 
been  passed  to  the  efi'ect  that  his  bankruptcy,  or  the  crTdTtoS!  °^ 
failure  to  pay  10s.  in  the  pound  have,  in  their  opinion, 
arisen  from  circumstances  for  which  the  bankrupt 
cannot  justly  be  held  responsible,  and  that  they  desire 
that  an  order  of  discharge  should  be  granted  to  him. 
The  court  may  suspend  for  such  time  as  it  deems  just,  or  Suspension. 
withhold  altogether,  the  order  of  discharge  in  the  circum-  ^Withholding, 
stances  following : 

If  it  appears  to  the  court,  on  the  representation  of  the  Under  what 
creditors,  made  by  special  resolution,  of  the  truth  of  •^'""C'^^^" 

stances, 
which   representation   the    court    is  satisfied,   or  by 

other  sufficient  evidence,  that  the  bankrupt  has  made  Default  in 

default  in  giving  up  to  his  creditors  the  property  pr^fty!^ 

which  he  is  required  by  the  Act  to  give  up. 

That  a  prosecution  has  been  commenced  against  him  in  Prosecution 

pursuance  of  the  clauses  relating  to  the  punishment  ^=^^^ 

of  fraudulent  debtors,  contained  in  the  "  Debtors' Act^ 

1869,"  in  respect  of  any  offence  alleged  to  have  been 

committed  by  him  against  the  provisions  of  that  Act. 

The  order  of  discharge  will  not  release  the  bankrupt  from     Sec.   49. 

any  debt  or  liability,  incurred  by  means  of  any  fraud,  or   charges  does 

breach  of  trust,  nor  for  any  debt  or  liability  of  which  he  has  ^^ot  operate  a; 

obtained  forbearance  by  any  fraud. 
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From  what 
debts  it 
operates  as  a 
release. 
Excepted 
debts. 


Evidence  of 
discharge. 


Sec.  54. 

Consequences 
of  not  ob- 
taining dis- 
charge. 


It  will  release  the  bankrupt  from  all  other  provable  debts 
except — 

Debts  due  to  the  Crown  ; 

Debts  with  which   the  bankrupt  stands  charged  at  the 
suit  of  the  CroAvn,  or  of  any  person  for  any  offence 
against  a  statute,  relating  to  any  branch  of  the  public 
revenue,  or  at  the  suit  of  the  sheriff  or  other  public 
officer,  or  on  a  bail  bond  entered  into  for  the  appear- 
ance of  any  person,  prosecuted  for  any  such  offence. 
He  will  not  be  discharged  from  these  excepted  debts,  unless 
the  Commissioners  of  the  Treasury  certify  in  writing  their 
consent  to  his  being  discharged  therefrom. 

The  order  of  discharge  will  be  sufficient  evidence  of  the 
bankruptcy,  and  the  validity  of  the  proceedings. 

In  any  proceedings  instituted  against  the  bankrupt  who 
obtained  his  07Ykr  of  discharge,  in  respect  of  any  debt  from 
which  he  is  released  by  such  order,  the  bankrupt  can  plead 
that  the  cause  of  action  occurred  before  his  discharge,  and 
may  give  the  Act,  and  the  special  matter  in  evidence. 

In  case  the  bankrupt  does  not  obtain  his  discharge 
from  the  close  of  the  bankruptci/,  the  following  consequences 
will  ensue : 

No  portion  of  a  debt  provable  under  the  bankruptcj^, 
shall  be  enforced  against  his  propertj^,  until  after 
three  years  from  the  close  of  the  bankruptcy. 
If  during  that  time,  the  bankrupt  pay  to  his  creditors, 
such  additional  sum,  as  with  the  di\'idend  paid  out  of 
his  property,  makes  10s.  in  the  jwund,  he  will  be  en- 
titled to  the  discharge,  as  if  that  dividend  had  been 
paid  out  of  his  property. 
If  at  the  expiration  of  the  above  period  he  has  not  ob- 
tained his  discharge,  any  balance  remaining  unpaid 
of  any  debt  proved  in  the  bankruptcy  (but  without 
interest)  will  be  deemed  a  subsisting  judgment  debt, 
capable  of  being  enforced,  against  the  debtor's  pro- 
perty— subject  to  the  rights  of  persons  becoming 
creditors  after  the  close  of  the  bankruptcy,  and  to 
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the  sanction  of  the  court  who  adjudicated^  the  debtor, 
or  the  court  having  bankruptcy  jurisdiction  where 
the  property  is  situated—  but  to  the  extent  only,  and 
at  the  time,  and  in  manner,  directed  by  such  court, 
and  after  giAong  notice  and  doing  such  acts  as  the 
rules  prescribe,^ 
Upon  the  death  of  the  bankrupt,  the  court  may  order  that  ^^qn 
the  proceedings  continue  as  if  he  were  alive.  Death  of 

The  court  at  any  time  may  %tay  proceedings^  on  proof  to  its  l^anki-upt. 
satisfaction,  that  negotiations  are  pending  for  the  liquidation  gtay  of  Dro- 
of  the  bankrupt's  affairs  by  arrangement,  or  acceptance  of  a  ceedings 
composition  by  the  creditors,  or  other  sufficient  reason.  tiatioBs  for    ' 

Letters  sent  by  post  to  the  bankrupt,  during  three  months  liq^<iation, 
from  the  date  of  the  order  of  adjudication,  may  be  ordered     g^c,   §5. 
by  the  court,  upon  the  application  of  the  trustee,  to  be  re-  Bankrupt's 
directed,  sent,  or  delivered  by  the  Postmaster- General  to  the 
trustee  or  otherwise  as  the  court  directs. 

AYhen  the  bankrupt  is  a  beneficed  clergyman,  the  trustee     Sec.   88. 
may  apply  for  a  sequestration  of  the  profits  of  the  benefice.       ckro-vman's 

The  sequestration  is  to  issue  on  production  of  the  certifi-  sequestration, 
cate  of  the  trustee's  appointment,  without  any  writ  or  other 
proceedings,  and  it  will  have  priority  over  any  other  seques- 
tration issued  after  the  commencement  of  the  bankruptcy, 
except  one  issued  before  the  date  of  the  order  of  adjudication, 
by  a  person  who  had  no  notice  of  an  act  of  bankruptcy  avail- 
able for  adjudication. 

The  sequestrator  is  to  allow  to  the  bankrupt  whilst  he 
performs  the  duties,  such  an  annual  sum,  payable  quarterly, 
as  the  bishop  of  the  diocese  directs. 


*  Unless  the  rules  elucidate  this  important  clause— and  which  they  do 
not  appear  intended  to  do — some  declarator)^  act  is  necessary  to  explain, 
whether  persons  who  become  creditors  after  the  close  of  the  bankruptcy,  are 
to  have  any  preferential  claim  upon  the  bankrupt's  property-,  should  he  ac- 
quire any  after  that  event  has  taken  place,  in  respect  of  property'  which  has 
been  probably  acquired  by  means  of  the  credit  obtained — or  in  fact  what  are 
the  "  rights  "  of  such  creditors,  and  how  and  in  what  manner  and  by  whom 
such  rights  are  to  be  determined. 
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Sec.  89. 

Officers  in  the 
Army,  Navy, 
or  Civil 
Servants. 


Sec.  90. 

Salary  or 
income. 


Sec.   91. 

Voluntary 
settlements. 


The  bishop  may  appoint  to  the  bankrupt,  such  stipend  as 
he  might  legally  have  appointed  to  a  curate,  duly  licensed 
to  serve  the  benefice,  in  case  the  bankrupt  had  been  non- 
resident. 

When  the  bankrupt  is,  or  has  been,  an  officer  of  the  army, 
navy,  or  an  officer  or  clerk  in  the  civil  service  of  the  Crown, 
or  enjoys  a  pension  or  compensation  from  the  Treasury,  the 
trustee  during  the  bankruptcy,  and  the  registrar  after  its 
close,  are  to  receive  for  the  creditors  so  much  of  the  bank- 
rupt's pay,  half-pay,  salary,  emolument,  or  pension  as  the 
court,  upon  the  trustee's  application,  thinks  reasonable,  and 
payable  as  the  court  directs,  with  the  consent  in  writing  of 
the  chief  officer  of  the  department  under  which  the  same  is 
enjoyed. 

On  the  trustee's  application,  the  court  is  also  to  make  a 
similar  order  for  payment  of  the  whole,  or  any  part,  of  the 
salary  or  income  of  a  bankrupt,  other  than  as  above,  and  to 
be  applied  as  the  court  directs. 

Any  settlement,  conveyance,  or  transfer  of  property,  made 
by  a  trader  becoming  bankrupt,  within  tico  years  after  its 
date,  is  to  be  void  against  the  trustee,  unless  made  before,  and 
in  consideration  of  marriage,  entered  into  in  favour  of  a 
purchaser,  or  incumbrancer,  in  good  faith  and  for  valuable 
consideration,  or  of  the  wife's  property  accruing  after  mar- 
riage, made  on,  or,  for  the  bankrupt's  wife  or  children. 

These  instruments  are  also  to  be  void,  if  the  settlor  become 
banki'upt,  at  any  subsequent  time  within  ten  years,  after  their 
date,  unless  the  parties  claiming  under  them  prove,  that  the 
settlor  was  at  the  time  of  making  these  instruments,  able  to 
pay  all  his  debts,  without  the  aid  of  the  property  comprised 
in  them. 


*  This  clause  would  appear  to  throw  the  onus  of  proof  of  the  settlor's 
solvency,  on  the  parties  interested  in  these  deeds,  made  within  ten  years  from 
their  date,  notwithstanding  the  previous  portion  of  the  section  limiting  the 
period  to  two  years,  within  which  period  such  voluntary  settlements  will  be 
absolutely  void.  The  difference  appears  to  be  between  those  which  are  void- 
able and  those  which  are  absolutely  void. 
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Any  covenant  or  contract  will  also  be  void,  "which,  is  made  Contracts  for 
by  a  trader,  in  consideration  of  marriage,  for  the  future  settle-  ment!  ^^^^  ^' 
ment  upon  his  wife  or  children,  of  money  or  property,  in 
which  he  had  not  any  estate  or  interest,  at  the  date  of  his 
marriage,  whether  vested  or  contingent,  in  possession  or  re- 
mainder, and  not  being  money  or  property  of  his  wife's,  if 
he  become  bankruyjt,  before  such  projDerty  or  money  has 
been  actually  transferred,  or  paid,  pursuant  to  such  covenant 
or  contract. 

As  to  fraudulent  preferences. — Every  conveyance  or  trans-  Sec.  92. 
fer  of  property,  charge  thereon,  payment  made,  obligation  preferences. 
incurred,  and  judicial  proceeding  taken,  or  suffered,  by  a  person 
unable  to  pay  his  debts,  as  they  become  due,  from  his  own 
moneys,  in  favour  of  any  creditor  or  his  trustee,  intended  to 
give  a  preference  to  such  creditor,  over  the  other  creditors, 
are  to  be  deemed  fraudulent  and  void  against  the  trustee 
under  the  bankruptcy,  should  the  person  making,  taking, 
paying,  or  suffering  the  same  become  bankrupt  within  three 
months  after  such  acts  are  made,  taken,  paid,  or  suffered. 

The   rights   of  a  purchaser,  payee,  or   incumbrancer,  in 
good  faith  and  for  valuable  consideration,  are  not  to  be  affected. 

Any  property  of  the  bankrupt  divisible  amongst  his  Sec.  99. 
creditors  maybe  seized  under  the  court's  warrant,  being  in  ^^seS^pro- 
the  bankrupt's  custody  or  possession,  or  of  any  other  person,   perty. 

Houses,  buildings,  or  rooms  where  the  bankrupt  or  his 
property  is  supposed  to  be,  may  be  broken  open. 

Search  icarrants  may  be  granted  if  the  court  tliinks  fit.  Search 
and  is  satisfied  that  there  is  reason  to  believe  that  bankmpt's 
property  is  concealed  in  a  house  or  place  not  belonging  to 
him ;  the  warrants  are  to  be  executed  by  any  constable  or 
officer  of  the  court. 
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Sec.  50. 

Bankrupt's 
partner. 


Sec.  87. 

Execution  by 

judgment 

creditor. 


Sec.  94. 

Dealings  with 
and  by 
bankrupt 
before  ad- 
judication. 


CHAPTER  IX. 

The  Eights  and  Liabilties  of  Third  Persons  other  than  the 
Bankrupt  and  his  Creditors. 

The  order  of  discharge  of  the  bankrupt  will  not  operate  to 
release  any  person,  who  at  the  date  of  the  adjudication  order, 
was  a  partner  with  the  bankrupt,  or  was  jointly  bound,  or 
had  made  any  joint  contract  with  him. 

AYith  regard  to  execution  by  judgmmt  creditors— li  the 
goods  of  a  trader  have  been  taken  in  execution,  and  sold  on 
a  judgment  for  a  sum  exceeding  £50,  the  sheriff  or  high 
bailiff  of  a  county  court  will  retain  the  proceeds  of  sale  for 
14  days. 

If  notice  is  served  on  him  within  that  period  of  the  pre- 
sentation of  a  bankruptcy  petition  against  the  debtor,  he  is 
to  hold  the  proceeds  of  sale,  after  deducting  expenses  for  the 
trustee. 

If  no  such  notice  is  served,  or  if  served,  the  debtor  is  not 
adjudicated  bankrupt  on  such  petition,  or  any  other  petition, 
of  which  the  sheriff  or  high  bailiff  has  notice,  he  may  deal 
with  the  proceeds  of  sale  as  if  no  such  notice  ha5  been  served 
on  him.* 

Payments  made  to  bankrupts  in  good  faith  and  for  value 
received ;  payments  or  delivery  of  money  or  goods  belonging 
to  the  bankrupt,  made  to  him  by  a  depository  of  such  money 


*  It  will  be  a  great  hardship  upon  the  execution  creditor,  should  these  ex- 
penses not  be  deemed  to  extend  to  the  expenses  incurred  by  the  creditor  in 
obtaining  the  judgment  and  execution.  Mr.  George  Gregory,  the  able 
representative  of  the  Incorporated  Law  Society,  moved  an  amendment  in 
committee,  that  these  expenses  should  be  allowed  to  be  deducted  as  hereto- 
fore, and  the  writer  (who  was  present  at  the  time)  believes  that  the  amend- 
ment was  rejected  ;  but,  inasmuch  as  the  BiU  as  originally  drawn  made  no 
mention  of  any  expenses,  it  is  presumed  that  these  words  were  inserted  in 
Committee  in  the  Lords,  for  the  purpose  above-mentioned- 
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or  goods ;  contracts  or  dealings  with  him  in  good  faith  and 
for  valuable  consideration ;  all  these,  if  made  before  the  date 
of  the  adjudication  order,  without  notice  of  an  available  act 
of  bankruptcy,  will  be  valid. 

Also  all  dispositions  or  contracts  respecting  dispositions  of  Sec.  95. 
property  by  conveyance,  transfer,  charge,  delivery  of  goods, 
payments  of  money,  or  otherwise,  made  by  bankrupt  in  good 
faith  and  for  valuable  consideration ;  executions  or  attach- 
ments against  the  bankrupt's  land  executed  in  good  faith  by 
seizure,  or  against  his  goods  in  good  faith  by  seizure  and  sale, 
are  valid,  if  made  and  executed  accordingly  before  the  date 
of  the  adjudication  order,  and  without  notice  of  an  available 
act  of  bankruptC3^ 

Power  is  given  to  the  court,   on  the   application  of  the     Sfx'.   96. 
trustee,  to  summon  the  bankrupt,  or  his  mfe,  or  any  person  ^^™^o^s  of 
known  or   suspected  to  have  in  his  possession  any    of  the  wife  and 
bankrupt's  estate  or  effects,  or  supposed  to  be  indebted  to  ^    ^^^' 
him,  or  any  person  whom  the  court  deems  capable  of  giving 
information    respecting    bankrupt,    his    trade    dealings,  or 
property.* 

Such  person  may  be  required  to  produce  any  document  in  Production  of 
his  custody  or  power  relating  to  the  bankrupt,   his  dealings  &c. 
or  property. 

Such  person  may  also  be  arrested  hy  warrant,  and  brought  Warrant  to 
up  for  examination,  if,  being  so  summoned   and   tendered  a  ^^^^^ ' 
reasonable  sum,  he  refuses  to  come  before  the   court  at  the 
appointed  time,  or  refuses  to  produce  such  documents,  not 
having  any  lawful  impediment  made  known  to  the  court, 
at  the  time  of  its  sitting  and  allowed  by  it. 

The  person  summoned  may  be  excunined  upon  oath,  by     Sec.  97. 
word  of  mouth,  or  written  interrogatories,   concerning  the  of^^dtoeBseT 
bankrupt,  his  dealings  or  property. 

*  By  the  omission  of  a  comma  between  trade  and  dealings,  it  might  be 
doubtful  whether  this  power  is  applicable  only  to  traders  ;  following,  however, 
as  it  does,  section  120  of  the  Bankruptcy  Consolidation  Act,  1849,  it  is  pre- 
sumed there  can  be  no  doubt  that  this  power  will  be  applicable  to  traders  and 
non-traders. 
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Sec.  98. 

Debtors  to  the 
estate. 


Sec.  105. 

Proceeding  in 
joint  names  of 
bankrupt  and 
partner. 


Notice  to 
partner. 


As  to  his 
share  of  sum 
recovered. 


Sec.  111. 

Assignee  of 
anything  in 
action. 


Sec.  112. 

Joint  con- 
tractor. 


If  such  person  admit  he  is  indebted  to  the  bankrupt,  he 
may  be  ordered  by  the  court,  on  the  trustee's  application,  to 
pay  to  him  the  admitted  amount,  or  any  part  of  it,  at  such 
time  and  manner  as  the  court  deems  expedient,  either  in  full 
discharge  or  not,  as  the  court  thinks  fit,  with  or  without 
costs  of  the  examination. 

In  the  case  of  partnerships,  the  trustee  may  be  authorised 
by  the  court,  after  the  consent  of  the  creditors  has  been 
obtained,  and  certified  by  a  special  resolution,  to  take  pro- 
ceedings in  the  name  of  the  trustee  of  a  bankrupt  partner 
and  his  partner,  who  will  be  unable  to  release  the  debt  or 
demand  for  which  the  proceedings  are  taken. 

Notice  must  be  given  to  the  bankrupt's  partner  of  the 
application  for  authority  to  take  such  proceedings,  and  he 
is  at  liberty  to  shew  cause  against  it. 

The  court,  on  his  application,  may  direct  that  he  shall 
receive  his  proper  share  of  the  amount  recovered  by  such 
proceedings.  If,  however,  he  claims  no  benefit  from  them, 
he  must  be  indemnifled  against  costs  for  the  use  of  his  name. 

Any  person  ma}^,  in  his  own  name,  sue  or  defend  any 
action  or  suit  relating  to  anything  in  action  belonging  to 
the  bankrupt,  assigned  to  such  person  in  pursuance  of  the 
Act. 

A  joint  contractor  with  the  bankrupt  can  sue  and  be  sued 
in  respect  of  such  contract,  without  joining  the  bankrupt 
in  any  proceedings  which  may  be  taken  with  respect  of 
such  contract. 
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CHAPTER  X. 

Miscella7ieous  Provisions. 

If  an  adjudication  is  annulled,  all  sales  and  dispositions  of     Sec.  81. 
property,  and  payments  duly  made,  and  acts  done  by  the  ^^aUdity  of 
trustee,  or  any  person  acting  under  his  authority,  or  by  the  if  Bankruptcy 

court,  will  be  valid.  annuUed. 

The  debtor's  property  will  vest  in  such  person  as  the  court  In  whom  pro- 
appoints,  or  in  default  will  revert  to  the  bankrupt  for  all  his  ^^  ^^^ 
estate  or  interest  thereon,  as  the  court  orders. 

A  copy  of  the  annulling  order  is  to  be  forthwith  advertised  Publication  of 
in  the  "  London  Gazette,"  and  advertised  locally. 

A  copy  of  the  Gazette  containing  the  order  is  to  be 
eAadence  of  the  adjudication  being  annulled,  and  the  terms  of 
the  order. 

Formal  defects  or  irregularities  will  not  invalidate  proceed-     Sec.   82. 
ings   in  bankruptcy,    unless    the     court    before   which    an  ^eSjlrities 
objection  is  made  thinks  substantial  injustice,  which  cannot 
be  remedied  by  its  order,  has  been  caused  thereby. 

Petitions,  orders,  certificates,  deeds,  or  other  instruments.    Sec.  107. 
or  copies  of  them,  affidavits  or  documents,  made  or  used  in  -E^^^^^e. 
the  course  of  any  bankruptcy  proceedings,  or  other  proceed- 
ings, are  to  be  receivable  in  evidence  in  all  legal  proceedings, 
if  under  the  seal  of  any  court,  or  purporting  to  be  signed  by 
any  jndge  having  jurisdiction  in  bankruptcy. 

The  deposition  of  the  bankrupt  or  his  wife,  or  a  witness    Sec.  108. 

,  .  T  ,         ,  .  .  J      Depositions  o: 

whose  evidence  has   been  received  by  any  court  in  proceed-  deceased 
ings  under  the  act,  and  who  is  deceased,  or  a  copy  purporting  witnesses. 
to  be  sealed  with  the  seal  of  the  court,  will  be   admitted  as 
evidence  of  the  matters  deposed  to. 

Courts  are  to  have  seals,  of  which  judicial  notice  is  to  be    Sec.  109. 
taken,  and  also  of  the  signature  of  the  judge  or  registrar  in  ^^^• 
all  legal  proceedings. 
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Sec.  113. 

Exemption 
from  stamp 
duty. 


Sec.  114. 

Computation 
of  time. 


Sec.  116. 

Unclaimed 
dividends. 


The  following  deeds  and  documents  are  exempted  from 
^tamp  duty — namely,  deeds,  conveyances,  assignments,  sur- 
renders, admissions,  or  other  assurances  relating  solely  to 
freehold,  leasehold,  copyhold,  or  customary  property,  or  to 
any  mortgage,  charge,  or  other  incumbrance  on,  or  any  estate, 
right,  or  interest  in  any,  real  or  personal  property,  being  part 
of  the  estate  of  any  bankrupt,  and  which  after  the  execution 
of  such  documents,  either  at  law  or  in  equity,  is  or  remains 
the  estate  of  the  bankrupt  or  the  trustee. 

Also  every  power  of  attorney,  proxy,  paper,  writ,  order, 
certificate,  affidavit,  bond,  or  other  instrument  or  writing 
relating  solely  to  the  property  of  any  bankrupt,  or  to  any 
proceeding  under  any  bankruptcy  (except  in  respect  of  fees 
under  the  act)  and  which  under  the  provisions  of  the  act  may 
be  imposed  by  stamps. 

Time  appointed  or  allowed  for  doing  any  act,  or  taking 
any  proceeding /;'o;/^  or  after  any  date  or  event,  will  be  com- 
puted in  the  following  manner  : — Exclusive  of  the  day  of  the 
date  or  happening  of  such  event — commencing  therefore  at 
the  beginning  of  the  next  daj" — the  act  or  proceeding  shall 
be  done  or  taken  at  the  latest  on  the  last  day  of  the  limited 
time,  unless  the  last  day  falls  on  a  Sunday,  Christmas  Day, 
Good  Friday,  Easter  Monday  or  Tuesday,  or  day  appointed 
for  public  fast,  humiliation,  or  thanksgiving,  or  a  day  on 
which  the  court  does  not  sit ;  then  the  act  or  proceeding 
must  be  done  or  taken  on  the  next  day,  not  being  one  of  the 
excepted  days. 

If  any  act  or  proceeding  is  directed  to  be  done,  or  taken  on 
a  certain  day  which  happens  to  be  one  of  the  excepted  days, 
it  shall  be  done  or  taken  on  the  next  day,  not  being  one  of 
the  excepted  days. 

Unclaimed  dividends  for  five  years  are  to  be  deemed  vested 
in  the  Crown,  and  disposed  of  as  the  Treasury  directs,  but 
these  sums  may  be  repaid  by  order  of  the  Lord  Chancellor, 
or  any  court  authorised  by  him,  in  case  of  the  disability  or 
absence  beyond  seas  of  the  person  entitled,  or  for  any  other 
sufficient  reason. 
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A  bankrupt  trustee  under  the   Trustee   Act,   1850 — the     Sec.  117. 
court,  under  section  32   of  that  act,    can    appoint  a  new   ^^^^rupt 
trustee  (whether  the  bankrupt  voluntarily  resigns  or  not),  if  Trustee  Act, 
it   appears  expedient  to  do  so — all  provisions  of  the  Trustee   ^^^^* 
Act,  1850,  and  any  other  act  relative  thereto,  are  to  have 
effect  accordingly. 

Acts  of  Parliament,  instruments  or  proceedings  passed.  Sec.  119. 
executed,  or  taken  before  the  1st  January,  1870,  which  Construction 
mention  commencement  of  hankruptcy,  or  fiat  in  hanJiruptcy, 
— these  words  are  to  be  construed  with  reference  to 
the  proceedings  under  a  petition  for  adjudication,  as  if  a 
commission  or  fiat  had  been  duly  issued  at  the  time  of  the 
presentation  of  such  petition, 
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CHAPTER  XI. 

Arrangements    icith  Creditors  icithout   Bankruptcy. 
Liquidation  hy  Arrangement. 

An  enormous  amount  of  litigation  has  been  the  result  of  the 
arrangement  clauses  of  the  Bankruptcy  Act.  1861,  and  a 
very  considerable  amount  of  fraud  has  been  practised  with 
regard  to  deeds  of  composition,  and  arrangement  registered 
under  those  sections  of  the  Act  of  1861.  Every  court  of  law 
and  equity  has  been  engaged  in  unravelling  numerous  points 
arising  out  of  these  cases,  and  many  elaborate  judgments 
and  decisions  upon  every  line  of  these  sections  fill  the  law 
reports,  whilst  the  Courts  of  Bankruptcy  throughout  the 
country  have  been  continually  employed,  since  the  act  came 
into  operation,  in  pubKc  and  private  sittings,  examinations, 
and  applications  with  reference  to  these  frauds. 

The  evil  became  so  great,  that  in  many  cases  creditors  were 
obliged  to  be  satisfied  to  take  any  composition  offered,  how- 
ever small,  and  however  flagrant  were  the  circumstances 
known  to  be  connected  with  the  incurring  of  their  debts, 
few  men  caring  to  do  what  is  called  "  throw  good  money 
away  after  bad,"  besides  losing  time  which  could  be  better 
employed  in  other  directions. 

It  was  not  until  the  year  1868,  however,  that  the  legisla- 
ture thought  it  necessary  to  interfere,  and  a  short  Act  was 
passed  known  as  "  The  Bankruptcy  Amendment  Act,  1868," 
intended  to  remedy,  and  which  did  remedy,  most  of  the  evils 
complained  of. 

This  Act  compelled  a  debtor  to  file  with  his  deed,  a  com- 
plete statement  of  his  affairs — every  assenting  creditor 
was  to  prove  his  debt  as  he  would  do  in  bankruptcy  ;  it 
made  provision  that  secured  creditors  should  be  reckoned 
after   estimating  the   value   of    the   security, — that   notice 
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should  be  giYen  by  public  adYertisemeiit  of  the  filing  of  the 
statement  of  affairs  ;  and  for  its  inspection  by  the  creditors. 

This  enactment  was  so  efficacious,  that  for  the  short  time 
it  has  been  in  operation,  it  may  be  said  by  its  beneficial 
provisions,  to  have  caused  an  astonishing  decrease  in  the 
number  of  deeds  filed,  but  probably  an  increase  in  the 
number  of  bankruptcies  on  the  debtor's  own  petition,  has 
been  the  result. 

The  Xew  Act,  besides  proyiding  for  the  different  matters 
connected  with  adjudication  of  banki-uptcy  at  the  instance  of 
creditors,  enables  a  debtor  to  liquidate  his  affairs  by  arrange- 
ment, every  step  in  which  must  be  disclosed  to  his  creditors. 
Whilst  in  connection  with  the  "  Debtors'  Act,  1869,"  it  pre- 
serves the  beneficial  provisions  of  the  Bankruptcy  Amend- 
ment Act,  1868,  it  entirely  adopts  the  principle  upon  which 
the  whole  new  law  is  based,  that  of  placing  the  debtor 
wholly  in  the  hands  of  his  creditors,  and  takes  it  out  of  his 
power  to  conunence  his  offer  to  his  creditors,  as  under  the 
old  law,  by  an  act  of  defiance — namely,  a  deed  of  composi- 
tion or  assignment  ready  prepared  for  their  signature. 

The  liquidation  hy  arrangement  which  forms  a  portion  of 
the  Act  of  1869,  appears  to  differ  very  slightly  from  a  bank- 
ruptcy, except  that  the  debtor  initiates  the  proceedings  instead 
of  the  creditor,  and  it  differs  in  a  few  other  particulars,  which 
will  be  easily  gathered  from  a  careful  comparison  of  the 
preceding  chapters,  with  the  provisions,  and  modifications 
of  former  provisions,  referred  to  in  the  present  one. 

The  attention  of  the  reader  is,  however,  at  once  called  to 
the  subsequent  chapter  on  the  ''  Debtors  Act,  1869,"  the 
severe  penal  terms  and  provisions  of  which,  are  equally  ap- 
plicable to  debtors  by  liquidation  as  to  bankrupts. 

The  proceedings   are  initiated  by  a  debtor  unable  to  pay    Sec.  125. 
his  debts,  summoning  a  general  meeting  of  his  creditors. 

The  meetino:  mav,  bv  a  special  resolution,  fa  majority  in  Summons  of 
number  and  three-fourths  in  value  of  the  creditors  present,  Q^^^^^\y 
personally  or  by  proxy  at  the  meeting,  and  voting   on    such  Debtor, 
resolution],  declare  that  the  affairs  of  the  debtor  shall  be 
liquidated  by  arrangement,  and  not  in  bankruptcy. 
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\ 


Former  pro- 
visions made 
applicable. 


(2) 

"With  certain 
modification. 


(3) 

Making  false 
declaration. 

Debtor's 
presence. 


His  duties. 


(4). 

Registration 
of  proceedings 
at  iSIeeting. 


At  this  first  meeting,  or  some  subsequent  one  licld  at  an 
interval  of  not  more  than  a  week  from  the  first  one,  creditors 
will  appoint  a  trustee,  with  or  without  a  committee  of  inspection. 
All  the  provisions  before  specified  relating  to  a  first  meet- 
ing of  creditors — to  subsequent  meetings  of  creditors — 
including  the  descriptions  of  creditors  entitled  to  vote,  and 
the  debts  in  respect  to  which  they  are  entitled  to  vote,  will 
apply  to  the  first  and  subsequent  meetings  called  for  the  pur- 
poses of  liquidation  by  arrangement,  except  with  the  follow- 
ing modification. 

Istly. — instead  of  the  registrar  being  the  chairman  of 

such  meetings,  they  are  to  be  presided  over  by  such 

Chairman  as  the  meeting  elects. 

2ndly. — ^o  creditor  shall  be  entitled  to  vote,  until  he 

has  made  a  statutory  declaration,  that  a  debt  provable 

in  bankruptcy  is  due  to  him,  and  as  to  the  amount 

of  the  debt,  and  any  particulars  required  by  the  rules. 

A  person  wilfully  making  a  false  declaration  in  relation  to 

such  debt  will  ha  guilty  of  misdemeanor. 

The  debtor's  7; rese;2ce  at  the  meeting,  at  which  the  special 
resolution  is  passed  will  be  necessary,  unless  prevented  by 
sickness,  or  other  cause,  satisfactory  to  the  meeting. 

He  will  have  to  answer  any  enquiries  made  of  him,  and 
produce  to  the  meeting  a  statement  showing  the  whole  of  his 
assets  and  debts,  with  the  names  and  addresses  of  the 
creditors  to  whom  his  debts  are  due.  If  he  is  absent,  as 
above  mentioned,  some  one  on  his  behalf  will  perform  this 
duty. 

The  special  resolution,  the  statetnent  of  the  name  of  the 
trustee,  and  of  the  Committee  of  Inspection  (if  any),  will  be 
presented  to  the  registrar,*  who  will  enquire  whether  such 
resolution  has  been  duly  passed,  and  if  so  satisfied,  and 
that  a  trustee  has  been  appointed,  with,  or  without,  a  com- 


*  The  Act  does  not  specify  by  whom,  -when,  or  in  what  manner  this 
duty  is  to  be  performed.  Unless  the  rules  prescribe  to  the  contrary'  it  is  pre- 
sumed that  this  duty  will  fall  upon  the  debtor's  solicitor,  or  some  solicitor 
acting  for  the  creditors,  can  be  appointed  by  the  meeting  to  register  these 
dociunents. 
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mittee  of  inspection,  will  forthwith  register  the  resolution 
and  statement. 

These    documents  will    be    open  for    inspection    on    the 
conditions  mentioned  in  the  Rules. 

The  liquidation  hy  arrangement,  will  then  be  deemed  Commence- 
to  have  commenced,  as  from  the  date  of  the  appointment  liquidation, 
of  the  trustee. 

All    the    debtor's  property     which    would    be    divisible  (5) 

in  bankruptcy  amongst    his    creditors,  will  from    the  date  Vesting  of 

,.     T       ,        ,      ,  •     ,  .        ->  ,  11       property. 

01    the  trustee  s  appomtment,  vest  m  tlie    trustee,    and  be 

divisible  amongst  the  creditors. 

All  such  settlements,  conveyances,  transfers,  charges,  pay-  void  settle- 
ments,   oblio^ations,   and    proceedino-s.    as    would    be    void  ^^nts  and 

^  .  .'  .  .  dealings, 

against  the  trustee  in  bankruptcy,  will  be  void  against  the 

trustee  under  an  arrangement. 

The  certificate  of  the  registrar,  as    to  the    appointment  (6) 

of  a  trustee,  is  to  have  the  same  effect  as  a  certificate  of  the  appointment 

court  of  a  trustee's  appointment  in  bankruptcy.  of  Trustee. 

The  trustee  is  to  have  the  same  powers  and  perform  the  Trustee's 

same  duties  as  a  trustee  under  a  bankruptcy.  P*^^^^^x 

The  debtor's  property  is  to  be  distributed  as  in  bankruptcy.  Debtor's 

With  certain  modificatioihs,  all  the  provisions  of  the  Act,  P^-operty- 

'  ^  Lertam  pro- 

so  far  as  the  same  are  applicable,  are  made  to  apply  to  a  visions  made 

Hquidation  as  if  the  word  '^  bankrupt "  included  a  debtor  appHcable. 

whose   affairs   are  under  liquidation,   and    as    if  the   word 

*•  bankruptcy  "  included  liquidation. 

In  construino;  such  provisions,  the  appointment  of  a  trustee   Constimction 
-,.       .        .  .n  T  •  .  T.      of  provisions, 

under   a  liqmdation    will,   accordmg   to    circumstances,   be 

deemed  to  be  equivalent  to,  and  a  substitute  for,  the  presenta- 
tion of  a  petition  in  bankruptcy,  or  the  ser^'ice  of  such  peti- 
tion, or  an  order  of  adjudication  in  bankruptcy. 

These  modifications  are  as  follows  : — 

Instead  of  the  trustee  paying  sums  received  by  him  into   Modifications, 
such  bank  as  the  majority  in    number  and   value    of  the 
creditors  may  appoint,  and  failing  such  appointment  into 
the  Bank  of  England,  and  limiting  the  amount  he  is  to  re- 
tain in  his  hands  to  £50 — 
5 
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(8) 


(0) 

Certain  pro- 
visions not  to 
apply. 


Modifications. 


(10) 


Trustee's 
report. 


(14) 

^lajoi-ity  for 
purpose  of 
this  section. 


(13) 


Trustee's 
discretion 
when  no 
committee  of 
inspection. 

■      (12) 

Court  may 
adjudge 
di'htor  bank- 
rupt. 


ai) 

Eules  to  be 
made. 


The  trustee  will  be  directed  by  the  creditors  at  the  first  or 
any  general  meeting  as  to  this  banh,  and  the  sum  he  may  re- 
tain in  his  hands. 

The  provisions  of  the  Act  as  to  the  close  of  the  bankruptcy, 
diHchnrgc  of  bankrupt,  release  of  trustee,  audit  of  accounts, 
will  not  apply  to  a  liquidation. 

Instead  of  these  provisions — 

The  close  of  the  liquidation  may  be  fixed,  and  the  discharge 
of  the  debtor,  and  release  of  the  trustee,  may  be  granted  by 
a  special  resolution  of  creditors  in  general  meeting. 

The  accounts  may  be  audited  in  pursuance  of  such  resolu- 
tion, at  such  time,  manner,  and  upon  such  terms  and  condi- 
tions, as  the  creditors  think  fit. 

The  trustee  will  report  to  the  registrar  the  discharge  of 
the  debtor. 

The  registrar's  certificate  of  such  discharge  will  have  the 
same  effect  as  a  bankrupt's  order  of  discharge. 

In  calculatiug  a  majority  for  the  passing  of  a  special 
resolution,  creditors  for  sums  not  exceeding  £10  will  be 
reckoned  to  make  up  a  majority  in  value,  but  not  in  the 
majority  in   number. 

A  trustee  will  act  on  his  own  discretion,  when  no  com- 
mittee of  inspection  is  appointed,  in  cases  where  he  would 
otherwise  have  been  bound  to  refer  to  such  committee  for 
directions. 

The  court  is  empowered  to  adjudge  the  debtor  bankinipt, 
if  it  is  satisfied  by  evidence  that  the  liquidation  cannot 
proceed,  without  injustice  or  undue  delay  to  the  creditors  or 
the  debtor,  in  consequence  of  legal  difficulties,  or  of  there 
being  no  trustee  for  the  time  beuag,  or  any  sufficient  cause. 

Rules  of  court  may  be  made  respecting  liquidation  as  with 
respect  to  proceedings  in  bankruptcy.* 


*  These  rules  will,  no  doubt,  make  clear  a  number  of  matters,  which  at 
present,  upon  a  reading  of  the  Act,  appear  calculated  to  create  great  difficulty 
and  unfortunate  litigation.  The  power  of  appeal  to  the  chief  judge  will,  how- 
ever, no  doubt,  obviate  a  good  deal  of  this,  and  a  complete  code  of  new 
practice  will  have  to  be  educed  from  the  verj-  scant}-  materials  contained  in 
Part  VI.  of  the  Act. 
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CHAPTER  XII. 

As  to  Composition  icith  Creditors. 

Besides  the  power  afforded  to  a  debtor,  unable  to  pay  his 
debts,  of  obtainmg  a  liquidation  by  arrangement,  the  subse- 
quent proceedings  in  which  are  very  similar  to  bankruptcy, 
and  would  entail  upon  the  debtor  the  total  relinquishment  of 
the  whole  of  his  property  to  his  creditors,  he  has  the  power 
to  offer  to  his  creditors^  and  they  can  accept,  a  composition^ 
without  any  proceedings  in  bankruptcy. 

This  is  effected  by  the  creditors  passing  an  extraordinary 
resolution,  to  accept  a  composition,  in  satisfaction  of  the  debts 
due  to  them. 

An  extraordinary  resolution  is  defined  to  be  a  resolution.     Sec.  126. 
passed  by  a  majority  in  number  and  three-fourths  in  value  g^^j/^^^" 
of    the    creditors    of   the  debtor,   assembled   at    a   general  resolution. 
meeting,  held  with  such  notice  as  will  be  directed  by  the 
Rules. 

This  resolution  must  be  confirmed  by  a  majority  in  number 
and  value  of  the  creditors  assembled  at  a  subsequent  general 
meeting,  of  which  notice  wdll  be  given  as  directed  by  the 
Ptules. 

This  subsequent  meeting,  must  be  held  at  an  interval  of 
not  less  than  seven,  nor  more  i\iaiii  fourteen  days,  from  the  date 
of  the  meeting  at  which  such  resolution  was  passed,* 

In  calculating  this  majority  creditors  for  sums  of  not  more  (2) 

than  £10  are  to  be  reckoned  in  the  majority  in  value,  but  not  Majority,  ho^v 

calculated. 

the  majority  in  number. 


*  It  is  to  be  hoped  all  these  meetings  ^ill  be  publicly  advertised,  not  only 
in  the  "  Gazette,"  which  is  rarely  read  by  creditors,  but  in  the  daily  or  other 
papers  circulating  in  the  district  or  districts  -svhere  the  debtor  or  creditors 
reside.  One  of  the  principal  complaints  of  creditors  is,  that  they  have  not 
sufficient  notice  of  proceedings. 
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Secured 
creditors. 


(3) 

Former  pro- 
visions to 
apply. 


(4) 


Registration 
of  proceed- 
ings. 


Inspection  by 
creditor. 

(5) 

Powers  to  add 
to  or  vary 
resolutions. 


Registration 
of  altered 
resolution. 


(6) 

Composition, 
when  to  bind 
the  creditors. 


The  value  of  the  debts  of  secured  creditors  is  to  be  esti- 
mated in  the  same  manner,  and  the  same  description  of 
creditors  will  be  entitled  to  vote  at  such  general  meetings  as 
in  bankruptcy,  as  nearly  as  circumstances  will  admit. 

The  same  provisions  with  respect  to  the  necessity  of  the 
attendance  of  the  debtor  at  both  the  meetings,  unless  pre- 
vented by  sickness  or  other  satisfactory  cause — that  he  shall 
answer  any  inquiries ,  and  produce  a  statement  showing  the 
whole  of  his  assets  and  debts,  with  names  and  addresses  of 
his  creditors ,  and  if  prevented  from  being  present  some  one 
on  his  behalf  to  perform  this  duty — apply  to  composition  as  to 
liquidation. 

The  extraordinary  resolution,  and  the  statement,  are  to  be 
presented  to  the  registrar,  who  will  inquire  whether  such 
resolution  has  been  duly  passed,  and  if  so  satisfied  he  will 
forthwith  register  the  resolution  and  statement.  Until  such 
registration,  the  resolution  will  be  of  no  validity. 

Any  creditor  may  inspect  the  statement  as  specified  in  the 
Rules.* 

The  creditors  may,  by  an  extraordinary  resolution,  add 
to,  or  vary,  the  provisions  of  any  composition  previously  ac- 
cepted by  them,  without  prejudice  to  any  persons  taking 
interest  under  such  provisions  who  do  not  assent  to  such 
addition  or  variation. 

The  last-mentioned  extraordinary  resolution  is  to  be  pre- 
sented to  the  registrar  in  the  same  manner,  and  with  the 
same  consequences,  as  the  extraordinary  resolution  by  which 
the  composition  was  accepted  in  the  first  instance. 

The  pro\'isions  of  a  composition  accepted  by  an  extra- 
ordinary resolution  are  to  hind  all  creditors  whose  names, 
addresses,  and  debts  are  shown  in  the  statement  produced 
to   the    meetings    at    which    the    resolution    was    passed, 


*  It  is  to  be  presumed  that  a  creditor  will  also  be  able  to  inspect  the 
resolution,  for  the  purpose  of  satisfying  himself  as  to  its  nature  and  effect, 
and  that,  in  the  case  of  composition,  he  need  not  have  proved  his  debt,  if  he 
is  able  to  satisfy  the  registrar  he  has  a  honaf.de  claim. 
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but  shall  not  affect    or  prejudice  the  rights  of    any   other 
creditors."* 

When  the  debtor  is  ignorant  who  is  the  holder  of  a  bill  of  (7) 

exchange  or  promissory  note  upon  which  he  is  indebted,  he  ^i^^^^ifotes 
must  state  the  amount   of  such  bill   or  note,  the  date  of  not  known, 
maturity,  name  of  acceptor,  or  person  to  whom  it  is  payable, 
and  any  other  particulars  within   his   knowledge   respecting 
the  same. 

The  insertion  of  these  particulars  will  be  deemed  sufficient 
description  of  the  creditors  on  such  debt. 

Any  mistake  made  inadyertently  in  the  statement  of  debts  Correction  of 

"  ^  ...  , .  Ill        mistakes  in 

may  be   corrected,  alter  giymg  notice   as  directed    by  the  statement. 
Rules,  with    the    consent    of    a    general    meeting    of  the 
creditors. 

The  Court  of  Bankruptcy  may  enforce  the  provisions  of  (8) 

...  .•"  ^      •    ^  V       Enforcing 

any  composition  on  a  motion  made  m  a  summary  manner  by  compositfon. 
any  person  interested. 

Any  disobedience  of  the  court's  order  will  be  deemed  con- 
tempt of  court.     (See  note,  p.  48.) 

The  court  may  adjudge  the  debtor  hankriqjt,  if  satisfied         (10) 
on  sufficient   eyidence    that   a   composition  cannot  proceed  adjudge 

without  iniustice  or  undue  delay  to  the  creditors  or  to  the  debtor  bank- 

'  .  .  rupt. 

debtor,   in    consequence    of    legal    difficulties,    or    for    any 

other  sufficient   cause,  and  proceedings  will  then  take  place 

accordingly. 

In  the  absence  of  fraud,  the  registration  of  a  special  resolu-     Sec.  127. 

tion  to   carry  out    a    liquidation,    or    of    an    extraordinary  J^^^^^Jj^^ 

resolution  to  carry  out  a  composition,  is  to    be    conclusive  e\idence. 


*  At  first  sight  it  wotJd  be  evident  that  considerable  fraud  might  be 
practised  with  regard  to  this  limitation,  coupled  with  the  fact  that  no 
affidavit  of  the  truth  of  the  debtor's  statement  is  required,  although  the 
Eules  will  no  doubt  supply  this  deficiency,  as  the  clause  would  give  rise 
to  improper  preferences,  collusion,  and  incomplete  arrangements.  Under  the 
Debtors  Act,  however  (the  subject  of  the  next  chapter),  very  severe  punish- 
ment would  be  entailed  upon  debtors  and  creditors  committing  offences 
which  might  be  otherwise  committed  under  colour  of  the  particular  provi- 
sion in  question. 
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evidence  in  each  case  of  the  due  passing  of  the  resolutions 
and  of  compliance  with  the  requisitions  of  the  Act. 
Sec.  126.         Rules  of  court  may  be  made  in  reference  to  the  proceed- 
(^)  ings  specified  in  this  chapter.* 


court. 


*  In  the  interest  of  the  commercial  community,  debtors  and  creditors 
alike,  it  is  to  be  hoped  that  these  Rules  will  be  so  framed  as  to  enable  the 
practitioner  to  work,  and  the  courts  to  construe,  the  meaning  of  the  clauses  of 
the  Act,  rcfcri'uig  both  to  liquidation  and  composition  with  creditors,  other- 
wise it  is  much  to  be  feared  that  the  very  meagre  nature  of  these  pro\'isions 
will  give  rise  to  a  great  deal  of  difficulty  and  litigation. 
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CHAPTER  XIII. 

"  The  Debtors  Act,  1869.'' 

Part  I. — Abolition  of  Imjjrisonment  for  Debt. 

As  we  have  already  seen,  no  debtor  will,  after  the  1st 
January,  1870,  be  enabled  to  petition  the  Court  of  Bank- 
ruptcy for  protection  from  arrest,  or  relief  from  his  debts. 

Such  protection  from  arrest  will  be,  in  fact,  not  needed.  Abolition  of 
inasmuch  as  after  that  date  no  person  can  be  arrested  or  ^^^P^i^^mnent 
imprisoned   for    making  default  in  payment    of   a    sum  of 
money. 

There  are  certain  exceptions,  however,  which  are  specified  Exceptions. 

to  be  as  follows  : — 

1.  Default  in  pajTrient   of   a  penalty,  or  sum  in   the      Sec.  4. 
nature  of  a  penalty,  other  than   a  penalty  in  respect  ^^^^^ty. 

of  anv  contract.  .. 

^  .  p  .        .         ^^va.  rccover- 

2.  Or  any  sum  recoverable  summarily  before  a  justice  able  before 

p  ,1  iustice  of  the 

of  the  peace.  ^       ^  Jpea,^. 

3.  Default  by  a  trustee  or  person  acting  in  a  fiduciary  Default  by 
capacity,  ordered  by  a  court  of  equity  to  pay  any  trustee. 
sum  in  his  possession  or  ujider  his  control. 

4.  Default  by  an   attorney  or  solicitor  in  pa^Tiient  of  By  attorney 

ITT  ii!'  '        "  ^      1.  ^^  solicitor 

costs,  when  ordered  to  pay  costs  lor  misconduct,   as  ^uu  attorney 

such,  or  in  payment  of  a  sum  of  money,  when  ordered  ^^  solicitor. 
to  pay  the  same,  in   his  character  of  an  officer  of  the 
court  making  the  order. 

5.  Default  in  payment  for  the  benefit  of  creditors  of  any  Salary  or  in. 
portion  of  a  salary,  or  other  income,  ordered  to  be  paid  i^enefit  of 
by  a  court  of  bankruptcy.  creditors. 

6.  Default  in  pavment  of  sums  ordered  to  be  paid  by   Sums  under 

the  Act. 
the  orders,  in  pursuance  of  the  Debtors  Act,  1869. 

One  year  will  be  the  lono^est  period  for  which  persons  can    Period  of 

.  n  1    n      1  imprisou- 

be  imprisoned  for  these  defaults.  ment. 


y 
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Judgment  or 
orders  not 
otherwise 
prejudiced. 


Sec,  5. 

Committal 
for  short 
periods. 


Powers  of 

commitment 
by  county 
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certain  cases. 

By  judge  or 
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(2) 

Requisites  to 
obtain  order 
for  commit- 
ment. 


Proof  of 
means. 


Powers  of 
judge  in 
chambers. 


Judgments  or  orders  of  any  court  for  payment  of  money 
are  not  to  be  affected  in  any  other  respectS;  except  the 
power  of  arrest  and  imprisonment ;  consequently  the  credi- 
tor will  still  have  every  other  remedy  by  execution  against 
the  debtor's  goods,  and  all  other  remedies,  which  the  law 
at  present  affords  to  him. 

All  persons,  however,  may  be  committed  to  prison  for 
not  longer  than  six  weeks,  or  until  payment  of  the  sum  due, 
who  make  default  in  payment  of  any  debts  or  instalments 
due  in  pursuance  of  an 3^  order  or  judgment  of  the  court 
ordering  the  imprisonment,  or  any  other  competent  court. 

These  powers  of  commitment  by  county  courts,  or  courts 
other  than  superior  courts  of  law- and  equity,  are  to  be 
exercised  subject  to  certain  restrictions,  namely  : — 

They  must  be  exercised  by  a  judge  of  such  county  court, 
or  other  court,  or  his  deputy,  and  by  an  order  made  in  open 
court,  shewing  on  the  face  of  the  order  the  ground  for 
issuing  it. 

As  to  di  judgment  of  a  superior  court  of  law  or  equity,  per- 
sons can  only  be  committed  and  imprisoned  by  county  courts 
or  the  other  courts  referred  to,  when  the  judgment  is  for  a 
sum  not  exceeding  £50,  exclusive  of  costs. 

As  respects  the  judgment  of  a  county  court,  the  powers 
can  be  exercised  only  by  a  county  court  judge  or  his  deputy. 

In  order  to  obtain  an  order  for  imprisonment,  it  will  be 
necessary  to  prove  to  the  satisfaction  of  the  court  to  whom  the 
creditor  applies,  that  the  debtor  making  default  either  has, 
or  has  had,  since  the  date  of  the  order  or  judgment,  the  means^ 
and  has  refused  or  neglected,  or  refuses  or  neglects,  to  pay  the 
same. 

The  proof  required  that  the  debtor  has  the  means,  is  to  be 
given  as  the  court  thinks  just.  The  debtor  and  any  witnesses 
may  be  su?nmoned  and  examined  on  oath,  according  to  the 
E-ules. 

A  judge  of  a  superior  court  sitting  in  chambers,  or  other- 
wise, can  make  any  order  he  is  empowered  to  make,  according 
to  the  prescribed  Rules. 
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Ayiy  court  may  order  anij  debt  due,  on  an  order  or  judg-   Powers  of 
ment  of  that  or  any  other  con^petent  court,  to  be  paid  by  ^^^^^• 
instalments,  and  may  rescind  or  vary  such  order. 

Persons  committed  by   a  superior   court  are  to  be  com-   Persons  when 
mitted  to  the  same  prison  as  under  a  writ  of  ca.  sa.  ^°.^®  "^"  ^ 

Every  such  order  of  committal  will  be  issued,  obeyed,  and  Order  of  com- 

executed  like  such  writ,  subiect  to  any  rules  which  may  be  "^^^^  similar 

'    -  J  .  "  to  ca  sa. 

made. 

The  imprisonment  will  not  discharge  any  debt  or  cause  of  Xot  to  operate 
action,  as  imprisonment  under  an  execution  against  the  body  ^lu^^^^^  '^^ 
heretofore  has  so  operated.     Xor  will  it  deprive  any  person    Xor  prejudice 
of  his  7ight  to  issue  execution   against  the  debtor's  lands,   other 
goods,  or  chattels,  as  if  imprisonment  had  Dot  taken  place.*     remedies. 

A  certificate  signed  according  to  the  rules  and  orders  that   Certificate  of 
the  debtor  has  satisfied  the  debt  or  instalment  of  a  debt  for  Payment, 
which  he  was  imprisoned,  with  costs,  if  any,   to  be   specified 
in  the  Rules,  will  entitle  the  debtor  to  his  discharo:e. 

Section  5  of  the  Act,  so  far  as  it  relates  to  any  county 
court,  is  to  be  deemed  substituted  for  ss.  98  and  99  of  the 
County  Court  Act,  1846,  and  that  Act,  and  the  Acts  amend- 
ing it,  are  to  be  construed  accordingly,  and  to  extend  to 
orders  made  by  the  county  court,  with  respect  to  sums  due 
in  pursuance  of  any  order  or  judgment  of  any  court  other 
than  a  county  court.  Sec.  6. 

After  the  1st  January,   1870,   arrest  on  7nesne  process  is  -^^^^^  °° 

J '  ^  J-  mesne  process 

abolished.  abolished. 

The  power  to  arrest  a  person  about  to  quit  England  is  pre-  Arrest  of 
■"•  .         .        ,  ,     .  absconding 

served,  although  the  present  practice  is  altered  m  many  defendant  in 

important  particulars.  action. 

The  plaintiff  in  any  action   in  any  of  the  superior  courts  Requisites  of 

of  law,  in  which  actions,  if  brought  before  the   1st  January,  ^^^^  " 

1870,  the  defendant  would  have  been  Liable  to  arrest,  can  at 

any  time  before  final  judgment  obtain  an  order  for  the  arrest 


*  It  is  presumed,  however,  that  the  imprisonment  cannot  take  place  con- 
currently with  any  other  execution,  or  whilst  the  creditor  is  putting  in  force 
any  other  remedy. 
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Period  of 
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Security. 


Exception  in 
case  of 
penalty. 


Sec.  7. 

General  dis- 
charge of 
prisoners  after 
1st  January, 
1870. 


Special  bail. 


of  the  defendant,  proving,  by  evidence  on  oath  to  the  satis- 
faction of  a  judge  of  one  of  those  courts — 

1.  That  he  has  good  came  of  action  for  £50  and  upwards. 

2.  That  there  is  ^p/'o^r/^/e  cause  for  believing  defendant 
is  about  to  quit  England  unless  apprehended. 

3.  That  the  absence  of  defendant  from  England  will 
materially  2>rejudice  the  plaintiff  in  the  prosecution  of 
his  action. 

The  imprisonment,  if  ordered,  will  be  for  not  longer  than 
six  months  J  unless  and  until  the  defendant  has  sooner  given 
securit}^,  not  exceeding  the  amount  claimed,  that  he  will  not 
go  out  of  England  without  the  leave  of  the  court. 

If  the  action  is  for  a  penalty,  or  of  that  nature  (except  a 
penalty  in  resj)ect  of  any  contract),  it  need  not  be  proved  that 
the  absence  of  the  defendant  from  England  will  materially 
prejudice  the  plaintiff  in  the  prosecution  of  his  action. 

In  this  case,  the  security  will  be  for  payment  of  any  sum 
recovered,  or  that  defendant  shall  he  rendered  to  prison. 

On  the  1st  January,  1870,  there  will  be  a  general  discharge 
from  custody,  of  all  persons  then  in  custody  on  writs,  attach- 
ments, or  other  process  in  cases  in  which  they  are  not  liable 
to  arrest  or  imprisonment  under  the  '^  Debtors  Act,  1869," 
without  payment  of  any  fees.  The  arrest,  imprisonment,  or 
discharge  will  not,  however,  affect  the  creditors'  other  rights 
or  remedies,  or  deprive  him  of  the  benefit  of  any  charge  or 
security  on  any  of  the  debtor's  property.* 

"Where  special  bail  has  been  given  in  any  action,  after  the 
commencement  of  the  Act  (1st  January  1870),  in  which  action 


*  This  discharge  it  is  presumed  will  not  take  place,  without  notice  to 
detaining  creditors,  so  that  they  may  have  an  opportunity  of  shewing,  that 
their  debts  were  incurred  in  a  manner  to  bring  the  case  within  the  penal 
sections  of  the  Debtors  Act,  1869.  In  fact,  that  the  proceedings  will  be 
similar  to  that  which  takes  place  under  the  Bankruptcy  Act,  1861,  when  the 
registrar  pays  his  periodical  \'isits  to  the  prisons.  This  power  is  of  a  retro- 
spective nature,  and  it  appears  rather  hard  upon  creditors,  that  they  should 
be  mulcted  in  the  expenses  which  they  have  incurred,  without  notice  of  the 
new  leaislation. 
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the  defendant  will  not  after  that  date  be  liable  to  imprison- 
ment on  making  default  in  satisfying  the  judgment  recovered 
against  him  in  the  action — the  condition  of  such  bail,  instead 
of  being  that  the  judgment  shall  be  satisfied  or  defendant 
rendered  to  prison,  shall  be  deemed  to  be,  that  the  defendant 
shall  not  go  out  of  England  without  leave  of  the  court.* 

Sequestration  against  the  property  of  a  debtor  may  after  the       Sec.  8. 
commencement  of  the  Act  be  issued  by  any  Court  of  Equity,  ^  chancery^ 
as  if  such  debtor  had  been  actually  arrested.f 

Nothing  in  the  Debtors  Act  is  to  affect  any  right  or  power  Powers  to 
xmdiQT  ihQ  Baytkriqjtcy  Act,  1869,  to  arrest  or  imprison  any  Bankruptcy 

person.  ^ct,  1869, 

^  not  affected. 

*  If  tlie  defendant  does  so,  tlie  special  tail  will  doubtless  have  to  satisfy 
the  debt  and  costs  if  the  plaintiff  succeeds  in  the  action. 

t  It  may  be  convenient  to  call  the  practitioner's  attention  to  the  nature  of 
a  sequestration  issued  out  of  the  Court  of  Chancery.  It  is  a  writ  issued  for 
the  purpose  of  enforcing  obedience  to  the  order  and  decrees  of  the  court,  and 
enables  the  sequestrator  to  enter  the  lands,  messuages,  and  real  estate  of,  and 
take  the  personal  estate  of,  the  person  who  is  in  contempt,  and  keep  the  same 
until  he  clear  his  contempt.  It  issues  when  the  defendant  cannot  be  arrested  for 
such  offence,  although  he  may  be  proceeded  against  by  commital  simultane- 
ously. It  is  not  very  clear,  therefore,  what  is  meant  by  this  section  of  the  Act, 
as  there  does  not  appear  to  be  any  necessity  under  the  present  practice 
actually  to  arrest  the  defendant  in  contempt  before  a  sequestration  is  allowed 
to  issue. 
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CHAPTER  XIV. 


Certain 
offences 
deemed  mis- 
demeanours. 


Sec.   11. 
(1) 

Xot  fully 
discovering 
kis  property. 


''  The  Debtors'  Act,  1869." 
Part  II. — Punishment  of  fraudulent  Bankrupts  and  Debtors. 

Carrying  into  effect  the  principles  upon  which  the  new 
legislation  is  based,  as  it  pertains  to  the  debtor  personally, 
following  upon  his  insolvency,  *'  The  Debtors*  Act,  1869,"  as 
we  have  seen  in  the  last  chapter,  releases  his  body  from 
useless  imprisonment.  The  legislature,  however,  whilst  grant- 
ing this  immunity,  has  entailed  serious  punishment  upon  the 
fraudulent  debtor,  committing  certain  acts  which  are  deemed 
of  a  criminal  nature. 

It  is  provided  that  bankrupts  and  persons  whose  affairs  are 
the  subject  of  liquidation  by  arrangement,  will  be  deemed 
guilty  of  a  misdemeanour,  and  on  conviction  will  be  liable  to 
be  imprisoned,  for  not  exceeding  tico  years,  with  or  without 
hard  labour,  upon  the  commission  or  omission,  of  certain 
specified  acts  and  things. 

The  following  will  be  deemed  such  offences,  unless  in  each 
case  the  jury  trying  the  debtor  is  satisfied  the  bankrupt  had 
no  intent  to  defraud,  thus  throwing  the  onus  of  establish- 
ing this  fact  upon  the  defence.  From  the  wording  of  the 
Act,  it  would  also  seem  that  as  the  jury  must  find  the  debtor 
guilty,  unless  they  are  *' satisfied,"  if  there  is  any  doubt 
in  their  minds  of  the  intent,  the  judge  must  direct  them  to 
find  him  guilty,  so  that  the  benefit  of  the  doubt  will  not  be 
given  to  the  prisoner,  but  to  the  prosecutor. 

Kot  fully  and  truly  discovering,  to  the  best  of  his 
knowledge  and  belief,  to  the  trustee  administering 
his  estate  for  the  benefit  of  his  creditors,  all  his  pro- 
perty, real  and  personal,  and  how  and  to  whom,  and 
for  what  consideration,  and  when,  he  disposed  of  any 
part  thereof,  except  such  part  as  has  been  disposed  of 
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in  the  ordinary  way  of  his  trade  (if  any),  or  laid  out 

in  the  ordinary  expenses  of  his  family. 
Not  delivering  up  to  such  trustee,  or  as  he  directs,  all  /2) 

such  part  of  his  real  and  personal  property,  as  is  in  Not  deliver- 

his  custody  or  under  his    control,  and   which  he  is  ^op^?^^ 

required  by  law  to  deliyer  up. 
ISot  delivering  np  to  the  trustee  any  books,  documents,  (3) 

papers  and  writings  in  his    custody    or   under    his  ^''^t  deliver- 

control  relating  to  his  property  or  affairs.  ^f  ^^   '^^    ' 

After  the  jyresentation  of  a  bankruptcy  petition  against  (4) 

him,  or  the  commencement  of  the  liquidation,  or  within   Concealing  of 

n  T  .        ,  - .  „  .  .      property  to 

tour  months  preyiously,   concealing  any  part  01  his  £10  value, 
property,  to  the  yalue  of  £10  or  upwards,  or  con- 
cealing any  debt  due  to  or  from  him.  (6) 

Making    any   material   omission   in   any    statement  re-  ^^^king 

.  "  ,  "  omission  in 

latmg  to  his  affairs.  statement. 

A  trader,  within  four  months  next  before  the  presenta-  (14) 

tion  of  petition,   or   commencement    of  Kquidation,  Trader obtain- 
obtaining,  under  the  false  pretence  of    carrying   on  fafse  pre- 
business  and  dealing  in  the  ordinary  way  of  his  trade,  ^^^ces. 
any  property  on  credit,  and  not  paying  for  the  same. 
Or    pawning,    pledging,    or    disposing    of,    otherwise  Ho) 

than  in  the  ordinary  way  of  his  trade,   any  property  Pa^miing,  &c. 
which  he  has  obtained  on  credit  and  not  paid  for. 
The  following  acts  are  in  a  similar  manner  made  penal, 
and  will  be  followed  by  the  same  punishment. 

These,  it  will  be  observed,  are  in  themselves  of  a  fraudu- 
lent nature,  and  consequently  there  can  be  no  question  of  the 
intent,  should  a  person  be  conncted  of  the  commission  of 
any  of  these  acts. 

After  the  presentation  of  a  petition,  or  commencement  (5) 

of  the  liquidation,  or  within  four  months  next  before  Fraudulently 

^  ^  />       •      removing 

such  events,  fraiididently  removing   any   part  of   his  property-, 
property  of  the  value  of  £10  or  upwards. 
Knowing  or  believing  that  difcdse  deht  has  been  proved  by  (7) 

any  person  under  the  bankruptcy  or  liquidation,  but  ^^t'^^'^TT^ 
failing  for  a  period  of  a  month  to  inform  the  trustee,  false  debt. 
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(8) 

rroventing 
production  of 
books,  (See. 


(9) 

Concealing, 
&c.,  docu- 
ments. 


(10) 


Making  or 
being  privy 
to  false  entry. 


(11) 

Fraudulently 
parting  with, 
&c.,  docu- 
ments. 

(12) 

Attempting  to 
account  for 
property  by 
fictitious 
losses. 

(13) 

Obtaining 
property  by 
false  repre- 
sentations or 
fraud. 

(16) 

Obtaining 
consent  of 
creditors  bv 


The  following  acts  are  penal  in  like  manner,  unless  the 
jury  is  satisfied  the  bankrupt  or  debtor  had  no  intent  to  conceal 
the  state  of  his  affairs  or  to  defeat  the  law. 

After  the  presentation  of  a  petition  or  commencement 
of  liquidation,  ^rer^;?^/;?^  the  production  of  any  book, 
document,  paper  or  writing,  affecting  or  relating  to 
his  property  or  affairs. 
Or  witliiu  four  months  next  before  such  presentation 
or  commencement  concealing,  destroying,  mutilating  or 
falsifying,  any  book  or  document  affecting  or  relat- 
ing to  his  property  or  affairs,  or  being  privy  to  the 
same. 
After  such  presentation  or  commencement,  or   within 
four  months   previously,  mahing  or   being   privy  to 
the  making  of  any  false  entry  in  any   such  book  or 
document. 
The  following  acts  being  palpable  frauds,  are  penal,  with- 
out reference  to  any  suggested  defence,  as  the  offences  must 
necessarily  be  committed  by  a  person  for  the  purpose  of  con- 
cealing the  state  of  his  affairs  or  to  defeat  the  law ;  but  the 
fraud,  or  false  representation,  must  be  proved  in  each  case, 
to  ensure  a  conviction. 

After   the   presentation  or  commencement,    as  before 
named,  or  within  the  four  months  -^TeYioM^j ,  fraudu- 
lently parting  with,  altering,  or  making  any  omission 
in  any  document  affecting  or  relating  to  his  property 
or  affairs. 
After    such    presentation    or    commencement,    or    at 
any  meeting   of  creditors,  within  four  months  pre- 
viously, attempting  to  account  for  any  part  of  his 
property  by  fictitious  losses  or  exp)enses. 
Within  four  months  before  such  presentation   or  com- 
mencement, by  any  false  representation  or  other  fraud, 
obtaining  any  property  on  credit  and  not  paying  for 
the  same. 
Being    guilty   of    any   false    representation     or    other 
fraud,  for  the  purpose  of  obtaining  the  consent  of  his 
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creditors,   or   any  of  tliem,  to  any  agreement  with  false  repre- 
reference  to  his  affairs  or  his  bankruptcy  or  liquida-   fra^d.  ^^  °^ 
tion. 
The  following  act  will  constitute  a  felony,  and  be  punish-   Felony. 
able   with   imprisonment  for  a  period  not   exceeding  two 
years,  with  or  without  hard  labour,  unless  the  junj  is  satisfied 
the  banhrupt  or  debtor  had  no  intent  to  defraud,  namely : — 

Bankrupt  or  debtor  having  his  affairs  liquidated  by     Sec.  12. 
arrangement,   after  the  presentation  of   a  bankruptcy  S^^^™? 
petition,  or    commencement   of   liquidation,   or   within  taHng  pro- 
four  months  before  such  events,  quitting  England  and  ^^iS  ^^^  ^^ 
taking  with  him,  or  attempting  or  mahng prejmration  for  tempting,  &c. 
quitting  England  or  taking  with  him,  any  part  of  his 
propert}^  to  the  amount  of  £20  or  upwards,  which  ought 
by  law  to  be  divided  amongst  his  creditors. 
The  following  cases  constitute  misdemeanotirs,  carrying     Sec.  13. 
the  penalty  of  imprisonment  not  exceeding  one  year,  with  ^is^iemean- 
or  without  hard  labour,  on  conviction  of  any  person  : — 

If,  in   incurring  any   debt    or  liability,    the  debtor  ^,    .    ^^ 
has  obtained  credit  undier  false  pretemes,  or  by  means  of  credit  imder 
any  other  fraud.  ^  l^cel!""' 

AYith  intent  to  defraud  creditors,  or  any  of  them,  /2) 

making   or   causing   to  be  made   any  gift,  delivery,    or  Making  gifts 

n         p  ^  1  •  ,  with  intent  to 

transfer  oi,  or  any  charge  on  his  property.  defraud. 
With  like  intent  concealing    or  removing    any    part  (3) 

of  his  property,  since,  or  within  two  months  before,  the  Concealing  or 

date  of  any  unsatisfied  judgment  or  order  for  payment  perty  two 

of  money  obtained  ao^ainst  him,  months  before 

•;  ,  ,  imsatisfied 

The  following  offence  is  a  misdemeanour,  liable  to  the  same  judgment, 

punishment  of  a  yearns  imprisonment,  with  or  without  hard  Misdemean- 
labour : — 

Any  person  in  any    bankruptcy  or    liquidation   or     Sec.   14. 

composition,  icilfully  and  icith  intent  to  defraud  making  -^^^^P^^  . 

anj  false  claim,  or  any  proof,  declaration,  or  statement  claims,  kc, 

of  account  untrue  in  any  material  particular.*  ^ptcy    ^  ' 

liquidation, 

composition. 
*  Although  the    Act    describes    the  -pevson  making   a   false   claim  as  a 
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Sec.   15. 

Debtor  by- 
fraud  incur- 
ririg  and 
obtaining 
forbearance  of 
debt. 


Sec.    16. 

As  to  the 
mode  of  trial. 

Trustee  to 
report  to  the 
court. 


Sec.   17. 

Expenses  of 
prosecution. 

Persons  liable 
under  other 

Acts. 


A  debtor  by  any  fraud  incurring,  increasing,  or  obtuiniug 
the  forbearance  of  any  debt  before  the  date  of  a  liquidation 
by  arrangement  or  composition,  is  to  remain  liable  for  the 
unpaid  balance  of  such  debt,  if  the  defrauded  creditor  has 
not  assented  to  the  arrangement  or  composition,  except  by 
proving  liis  debt  and  accepting  dividends. 

These  clauses  appear  to  comprise,  almost  everj^  pos.sible 
ofiPence  from  the  commission  of  which  creditors  are  known  to 
suffer,  and  if  the  severity  of  the  law  is  calulated  to  make 
men  honest,  and  decrease  the  losses  and  bad  debts  of  creditors, 
certainly  these  paragraphs  should  receive  sufficient  considera- 
tion from  all  classes. 

So  far  as  to  the  offences  which  are  made  criminal.  Then 
as  to  the  mode  by  which  they  are  to  be  brought  on  for 
trial. 

The  trustee  in  bankruptcy  reporting  to  the  court  that  in 
his  opinion  a  bankrupt  has  been  guilty  of  any  offence  above 
specified,  or  the  court  being  satisfied,  upon  the  representa- 
tion of  any  creditor  or  member  of  the  committee  of  inspection, 
that  there  is  ground  to  believe  the  bankrupt  has  been  guilty 
of  an}^  offence  as  above,  the  court,  if  it  appears  there  is  a 
reasonable  2^rohahility  that  the  bankrupt  may  be  convicted, 
shall  order  the  trustee  to  prosecute  the  bankrupt. 

The  expenses  of  the  prosecution  in  this  case  are  to  be 
allowed  and  paid,  as  expenses  of  prosecution  for  felony  are 
allowed  and  paid. 

The  persons  liable  under  any  other  Act  of  Parliament  or  at 
common  law  to  any  punishment  or  penalt}^  for  any  offence 
made  punishable  by  the  Debtors  Act.  may  be  proceeded 
against,  under  such  other  Act  or  at  common  law,  or  under 


"  creditor,"  it  is  suggested  that  it  appears  improper  to  designate  such  person 
as  a  creditor,  and  in  the  text  the  word  has  been  altered  into  "person,"  as 
the  Act  must  be  construed  in  this  respect  to  mean,  persons  who  are  not 
creditors,  and  those  who  may  be  such  but  who  increase  or  alter  their  claim 
for  some  improper  purpose,  as  was  too  frequently  the  case  under  the  arrange- 
ment clauses  of  the  Bankruptcy  Act,  1861,  before  the  Bankruptcy  Amend- 
ment Act,  1868,  was  passed. 
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tte  Debtors'  Act,  but  be  is  not  to  be  punisbed  twice  for  tbe 
same  offence. 

Tbe  Act  contains  otber  provisions  wbicb  are  not  con- 
sidered necessary  to  be  bere  specified;  tbey  relate  to  tbe  appli- 
cation of  anotber  Act  of  Parliament  to  offences  under  tbe 
present  Act — to  tbe  form  of  indictment — as  to  tbe  power  of 
quarter  sessions  baving  jurisdiction  in  respect  of  offences 
under  tbis  Act — tbe  disqualification  of  mayors,  aldermen, 
town  councillors,  justices  of  tbe  peace,  becoming  bankrupt 
or  compounding  ;  all  wbicb  clauses  of  tbe  Act,  being  strictly 
tecbnical  in  tbeir  nature,  will,  as  occasion  arises,  be  referred 
to,  and  carefully  construed,  by  tbose  to  wbom  tbey  apply. 
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CHAPTER  XV. 


The  Debtors  Act,  1869." 


Sec.  24. 

Warrants  of 
attorney, 
cogno\'its, 
mode  of 
execution. 


Sec.  26. 

Filing  within 
21  days. 

Defeasances. 


Sec.  27. 

Judge's 
orders. 


Part  III. —  Warrants  of  Attorney,  Cognovits,  and  Orders  for 

Judgment. 

To  complete  the  present  analysis  of  the  Debtors  Act, 
1869,  the  practitioner's  attention  is  called  to  the  form  and 
procedure,  to  be  adopted  with  regard  to  these  instruments 
after  the  1st  January",  1870. 

To  make  warrants  of  attorney  or  cognovits  valid,  an  attorney 
of  one  of  the  superior  courts  must  be  present,  on  behalf  of 
the  person  giving  these  instruments,  expressly  named  by 
and  attending  at  his  request,  to  inform  him  of  the  nature 
and  effect  of  such  instruments,  before  the  execution  of  the 
same. 

The  attorney  is  to  subscribe  his  name,  as  a  witness  to 
the  due  execution  of  the  same,  and  thereby  declare  himself 
to  be  attorney  for  the  person  executing  the  same,  and 
state  that  he  subscribes  as  such  attorney. 

Instruments  not  so  executed  will  not  be  rendered  valid 
by  proof  that  the  person  executing  them  did,  in  fact,  under- 
stand the  nature  and  effect  of  them,  or  was  fully  informed 
of  the  same. 

These  instruments  will  be  deemed  fraiididcnt  and  void 
unless  the  same,  or  true  copies,  are  filed  within  twenty-one 
days  after  the  execution,  as  required  by  3  Geo.  TV.  c.  39. 

Defeasance  or  conditions  to  these   instruments    are  to  be 
written  on  the  same  paper  or  parchment  before  their  filing 
otherwise  they  will  be  void. 

Jiulgc^s  order,  hj  consent  given  by  a  defendant  in  a  personal 
action,  authorising  the  plaintiff  forthwitli,  or  at  any  future 
time,  to  sign  or  enter  up  judgment,  or  to  issue  or  take  out 
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execution,  whether  or  not  subject  to  defeasance  or  condition, 
is  to  be  filed. 

The  original  (if  of  the  Court  of  Queen's  Bench)  or  a  copy  Filing  within 
(if  in  any  other  court)  with  an  affidavit  of  the  time  the  con-  ^^  ^^^'s- 
sent  is  giv^en,  and  a  description  of  the  residence  and  occu- 
pation of  the  defendant,  may  be  filed  with  the  clerk  of 
dockets  and  judgments  in  the  Queen's  Bench,  within  21 
days  after  the  making  of  the  order  ;  otherwise  the  order  and 
any  judgment  signed,  and  execution  issued  thereon,  will  be 
void. 

The  Act  then  contains  a  provision  for  the  extension  of  the     Sec.   28. 
3  Geo.  lY.  c.  39,  and  6  &  7  Yict.  c.  66,  to  judge's  orders.      Extension  of 

^  7        J       o  lormer  Acts, 

The  custom  of  foreign  attachment,  as  exercised  by  any  Foreign 
competent  court,  or  the  proceedings  in    relation  to   such  ^'^ttaclunent 
custom,  are  not  to  be  affected. 


Another   Act  has   been  passed  simultaneously  with  the  The  Insolvent 
two  Acts  which  have  been  discussed  in  the  preceding  chapters.  Bankruptcy 
called  the  "  Insolvent  Debtors  and  Bankruptcy  Appeal  Act."  J^^P^^^  ^c^' 

It  provides  for  the  winding-up  of  the  business  of  the 
old  Insolvent  Debtors'  Court,  and  repeals  a  number  of  Acts 
of  Parliament  relating  to  insolvency,  bankruptcy,  imprison- 
ment for  debt,  and  matters  connected  with  these  subjects, 
the  same  having  either  ceased  to  be  in  force,  or,  on  the  com- 
mencement of  the  before-referred  to  Acts,  ceasing  to  be  in 
force. 

As  the  subjects  referred  to  in  this  third  Act  are  strictly  of 
a  technical,  or  rather  official  character,  it  has  not  been 
thought  necessary  further  to  specify  the  nature  of  its  pro- 
visions, the  short  contents  of  which  will  be  found  in  the 
Index. 


TABLES. 


TIMES,  RESOLUTIONS,  MAJORITIES  AND  PENALTIES. 


Table  A. 
T  I  INI  E  S  . 


Act  of   bankruptcy  on  which  adjudication  is 
grounded    must    have    occurred    before  j 
presentation  of  petition     .  .  . !     6  months 

Bankruptcy    commences  from    the   first   act  1 
committed    nest    before    the    order    of 
adjudication  within  .  .  .12  months 

Act  of  bankruptcy  on  debtor's  summons,  not 
paying,  securing,  or  compounding,  a 
trader,  after  service.  .  .  .7  days 

„  „  „         a  non  trader      3  weeks 

Time  for  trustee  to  disclaim  property  after 

receipt  of  application         .  .  .28  days 

Bankrupt  not  obtaining  his  discharge  after 
close  of  bankruptcy  provable  debts  cannot 
be  enforced  for      .  .  .  .3  years 

Balance  of  provable  debt  may  then  be  proved 

at  tlie  expiration  of  .  .  .3  years 

Trustee  to  call  meeting  of  committee  of  in- 
spection to  audit  his  accounts  and  deter- 
mine as  to  dividend  once  every     .  .       3  months 

Trustee  to  transmit  statement  of  proceedings 
to  comptroller  as  prescribed  not  less 
than  .....      once  a-year 

Rules  made  in  pursuance  of  78th  section  to 
be  laid  before  Parliament  after  they  are 
made  .....       3  weeks 

If  not  then  sittincr,  after  besrinning  of  next 

session        .....       3  weeks 

Notice  of  special   meeting    for    removal    of 

trustee  and  appointment  of  another         .      7  days 

Bankrupt's  post  letters  to  be  sent  to  trustee 
from  date  of  adjudication  order,  not 
exceeding  .  .  .  .  .3  months 

Sheriff  to  retain  proceeds  of  execution  in  his 

hands         .  .  .  .  .14  days 


Sec. 

Cl. 

6 

11 

6 

6 

J5 

J) 

24 

54 

1 

j> 

2 

20 

56 

78  2 
78  2 
83      4 

85 

87 
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Voluntary  settlements  void  if  settlor  becomes 
baukrapt  after  date  of  settlement, 
within        .  .  .  .  . 

Voluntary  settlements  void  unless  on  proof  of 
solvency  of  settlor  becoming  bankrupt 
after  date  of  settlement  within    . 

Fraudulent  preferences  void  if  person 
making,  taking,  paying  or  suffering  same 
becomes  bankrupt  after  date  of  same 
within        .  .  .  .  . 

Unclaimed  dividends  to  vest  in  the  Crown 
after  .  .  .  .  . 

Bankrupt  member  of  the  House  of  Commons 
not  capable  of  sitting  and  voting  from 
date  of  adjudication 

If  not  paid  or  satisfied,  seat  to  be  vacated  after 

In  case  of  liquidation  by  arrangement,  subse- 
quent meeting  to  appoint  trustee  after 
the  oreneral  meeting  to  be  held  not  more 
than  .  .  .  .  . 

To  carry  extraordinary  resolution  for  compo- 
sition under  Part  VII.,  subsequent  meet- 
ing confirming  resolution  passed  at  1st 
meeting;  to  be  held. 


Under  Debtors  Act,  1867o 

Imprisonment     for     excepted     cases     under 

section  4,  not  longer  than 
Commitment  for  making  default  in  payment 

of  order  or  judgment  debt. 

Arrest  of  defendant  about  to  quit  England 
not  exceeding        .  .  .  . 


Under  Debtors  Act,  1869. 

Warrants  of  attorney,  cognovits  and  orders 
by  consent  to  be  void,  unless  filed  after 
execution  or  date 


Sec. 

Cl 

2  years 

91 

10  years 

91 

3  months 

92 

5  years 

116 

1  year 
1  year 

121 
122 

1  week 
Not  less  than 

125 

126 

1 
1 

7  nor  more 
than  14  days. 

1  year 
6  weeks  or 
until     pay- 
ment. 

6  months 


21  days 


6    11 


26<fe27 
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Table  B. 
RESOLUTIOXS. 


To  appoint  trustees  at  1st  meeting       . ; 

„  committee  of  inspection 

To  sanction  the  trustee's  acceptance  of  j 

composition,  or  assent  to  general  j 

scheme  of  settlement 
To  settle  bankrupt's  allowance  .  [ 

To   authorise   during  bankruptcy  the ' 

bankrupt's  application  for  order  of ' 

discharge     . 
That  proceedings  shall  be  transferred 

from    local  to   London  or    some  | 

other  local  court     .  .  . ! 

To   remove   the   trustee    and  appoint 

another        .  .  .  .  | 

To  fix  quorum  required  for  committee 

of  inspection 
To  remove    member  of  committee  of 

inspection  .... 
Consent    of     creditors     to     authorise 

trustee    to   prosecute   actions    or 

suits  against  bankrupt's  partner  . 
To  carry  liquidation  by  arrangement  . 


To  carry  composition  under  page  7  of 
the  Act. 

To  add  to  or  vary  provisions  of  com- 
position. 


Ordinary  resolution 


Special  resolution 
Ordinary  resolution 


Special  resolution 

The  same 
The  same 

Ordinary  resolution 
Special  resolution 


The  same 

Special  resolution, 
but  diflering  as  in 
sections  125,  14:. 

Extraordinary  re- 
solution as  de- 
fined in  Table  C. 

Extraordinary  re- 
solution. 


Sec.    ci. 

14      1 

3 


28 
38 


48 

80  5 

83  4 

83  6 

83  12 


105 
125      1 


126       5 


Table  C. 
3IAJ0EITIES. 


Ordinary  Besolution. — Majority  in  value  of  creditors 
present,  personally  or  by  proxy,  and  voting 

Special  Besoliition. — Majority  in  number  and  fths.  in 
value  of  same  ...... 

Special  Besoliition  for  the  purposes  of  Liquidation  by  Ar- 
rangement under  section  125. — Majority  in  value  of 
creditors  whose  debts  do  not  amount  to  sums  exceed- 
ing £10  reckoned,  but  not  in  the  majority  in  number 

Extraordinary  Besoliition  for  the  purpose  of  Composition 
under  page  7  of  th^  Act. — Majority  in  number,  and 
fths.  in  value  of  creditors  assembled  at  general 
meeting  as  prescribed,  and  having  been  confirmed  by  a 
majority  in  number  and  value  of  creditors  assembled 
at  a  subsequent  meeting,  held  at  not  less  than  7  days 
nor  more  than  14  from  date  of  1st  meeting.  Debts 
not  exceeding  £10  to  be  reckoned  in  majority  in 
value  but  not  in  number        .... 
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Table  D. 

PENALTIES  AND  OFFENCES. 


Under  Bankruptcy  Act,  18C9. 

Bankrupt  failing  to  perform  duties 
under  10  th  section 

Bankrupt  failing  to  deliver  up  to 
trustee  possession  of  any  part  of 
his  property  divisible  amongst  his 
creditors  in  his  possession  or  under 
his  control,  in  addition  to  any 
other  punishment  . 

Trustee  keeping  in  his  hands  more  than 
£50  longer  than  10  days,  on  the 
excess. 
,,       „         unless  he  proves  the  suffi- 
ciency of  the  reason  for  so  doing. 


Trustee  not  forwarding  certified  state- 
ment of  accounts  to  the  comptroller 
within  prescribed  time 

Trustee  failing  to  transmit  account  to 
comptroller  as  prescribed  not  less 
than  once  a-year     . 

Persons  other  than  attorneys  and 
solicitors  practising  in  the  Court 
of  Bankruptcy 

Gaoler  of  prison  refusing  to  receive 
prisoner  committed  by  any  court 
having  jurisdiction  in  bankruptcy, 
for  every  refusal  liable  to  . 

Treasurer,  officer,  banker,  attorney, 
or  agent  of  bankrupt  not  paying 
and  delivering  to  trustee  moneys 
and  securities  not  entitled  to  retain 

Persons  known  or  suspected  of  being 
in  possession  of  bankrupt's  property 
being  summoned,  and  refusing  to 
attend  or  produce  documents 

Disobedience  of  court's  order — enfor- 
cing composition  under  Part  YIl. 
Under  Debtors  Act,  1869 

Bankrupt  or  debtor  being  convicted  of 
the  offences  stated  in  section  11, 
clauses  1  to  16.       . 

Offence  under  section  12 

Offence  under  section  13 


Creditors  under  bankruptcy  or  liquida- 
tion making  false  claim,  proof,  (fee. 


Contempt  of  court 


Contempt  of  court 
To  pay  20  per  cent, 
interest. 

Dismissal  without 
claim  for  remu- 
neration and  liable 
to  expenses 


Contempt  of  court 
Contempt  of  court 
Contempt  of  court 

£100 

Contempt  of  court 

Arrest 

Contempt  of  court 

Misdemeanour,  two 
years'  imprison- 
ment with  or  with- 
out hard  labour. 

Felony , same  punish- 
ment. 

Misdemeanour,  one 
year  with  or  with- 
out hard  labour. 

The  same 
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INDEX. 


Acts  of  Bankeuptct. 

Conveyance  or  assignment  to  trustees 

Fraudulent  conveyance,  gift,  delivery,  or  transfer 

Departure  from  England 

Remaining  out  of  England 

Departure  from  dwelling 

Absenting  himself 

Keeping  house 

Outlawry 

Filing  declaration  of  iusolvencey 

Execution  issued,  and  levy  and  seizure  and  sale 

Debtors'  summons 
Allowance  to  bankrupt 
Annulling  Adjudication,  on  trustee's  acceptance  of  com 
position  or  general  scheme  of  arrangement 

Consequences  of  ...  . 

Sales  and  dispositions  valid     . 

Property  to  vest  in  some  appointed  person    . 

Otherwise  to  revert  to  bankrupt 

Order  to  be  published  in  "  Gazette'^  and  locally 

Evidence  of      . 

By  court  when  no  trustee  appointed  . 
Appeal  from  local  courts  to  chief  judge 

From  chief  judge  to  Court  of  Appeal  in  Chancery 

To  the  House  of  Lords 
Apprentices  may  obtain  discharge  of  indentures     . 

Trustee  may  pay  reasonable  sum  to,  out  of  bank- 
rupt's property     .... 

Trustee  may  transfer  indentures 
Articled  Clerk. 

May  obtain  discharge  of  articles 

Trustee  may  pay  reasonable  sum  out  of  bankrupt' 
property    ..... 

May  obtain  transfer  of  articles 
Association. 

Not  to  be  adjudicated  bankrupt  under  Companies  Act, 
1865  .  .  .  .  . 

Attorney. 

Of  superior  courts  may  practice  before  chief  judge 
without  counsel    .  .  .  .  . 

Audit. 

Trustee  to  have  his  accounts  audited  quarterly,  by 
committee  of  inspection 

Forward  accounts  to  comptroller 
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Ba^' ERUPT — Duties  of  : 

To  aid  in  realizing  property   . 

To  produce  statement  to  first  meeting  , 

Public  examination     .... 

To  give  inventory  of  property 

List  of  creditors  and  debtors 

To  wait  on  trustee  .  .         . 

To  execute  powers  of  attorney  and  deeds 

To  obey  requirements  of  trustee 

Entitled  to  surplus  of  estate  after  payment  of  debts 

and  costs  ..... 
Discharge  of —  .... 

Conditions  on  court  granting  same     . 
Effect  of  order  of  discharge     . 
Not  obtaining  tlischarge,  effect  of       . 
Debts  provable,  not  enforceable  for  three  years  from 

close  of  bankruptcy 
Paying  during  three  years  10s.  in  the  £  entitled  to 

discharge  .... 

Not  obtaining  discharge  after  three  years,  balance 

of  debt  deemed  judgment  debt    . 
Death  of — 

Proceedings  may  be  considered  pending,  when 
Letters  may  be  sent  to  trustee  within  three  months 

of  adjudication     .... 
Arrest  of,  under  certain  circumstances 

„  seizure    of    books,    papers,    tire,    under 

warrant    ...... 

Arrest  of,  court  believing  he  is  going  abroad  after 

petition     ..... 
To  avoid  service  of  petition    . 

„        examination 

„        delay  or  embarrass  proceedings 
Court  believing  he  is  removing  his  goods 

,,  „  concealing  same, 

After  service  of  petition  or  adjudication,  removing 

goods  above  £5    . 
Failing  to  attend  examination 
Salary  or  income,  order  for  payment  of 

J,  „        certain    transactions    with — pro 

tection  of  .... 

Payments  before  adjudication 

„  or  delivery  by  depository  . 

Contracts  or  dealings  with 
Dispositions  or  contracts  by  conveyance,  by 
Execution  or  attachment  against  land  before  adjudi 

cation        ..... 
Execution  or  attachment  against  goods 
Deposition  of  deceased,  or  wife,  to  be  evidence 
Trustee  under  Trustee  Act,  1850 ;  appointment  of 

new  Trustees        ..... 
Non- traders   not  to  be  adjudicated   on  debts  con- 
tracted before  passing  of  Bankruptcy  Act,  1861 
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Bankruptcy. 

Commencement  of       . 

Relating  back  to  acts  of  .  .  . 

Close  of  ....  , 

Bankers,  Attorney's  Agent — 

Of  bankrupt  to  pay  moneys  to  trustee 

Guilty  of  contempt  of  court  if  failing  to  do  so 
Books  of  proceedings  to  be  open  for  public  inspection 
Chief  Judge. 

May  sit  in  chambers,  and  exercise  same    jurisdic 
tion  as  sitting  in  court    . 

May  delegate  powers  to  registrar  or  other  officer 
Chose  in  Action. 

Assignee  to  sue  or  defend  in  his  own  name  . 
Close  of  Bankruptcy. 

Tnistee  to  deliver  list  of  outstanding  property,  &c. 
Cleegyman. 

Sequestration  of  benefice — how  obtained  by  trustee 
Commencement  of  Act,  1st  January,  1870  . 

Of  bankruptcy,  definition  of  . 
Committee  of  Inspection    -  .  .  . 

Appointment  of,  at  first  meeting 

To  audit  trustee's  account  every  three  months 

To  determine  as  to  dividend 

Members  of,  may  resign 

Quorum,  how  fixed      ... 

Member  may  be  removed  by  special  resolution 

Vacancy,  how  filled  up  .  .  . 

Continuing  members  to  act  although  a  vacancy 

How  increased  where  less  than  five   . 

Irregularity  or  defect  in  appointment 

Bankruptcy  of,  to  vacate  office 

When  no   committee,   direction  or    consent  to  be 
obtained  from  court  .  .  .  . 

Company  Coepoeate. 

Under  Companies  Act,  1862,  not  to  be  adjudicated 
bankrupt  ...... 

Composition. 

Trustee   with  sanction    of   special  resolution  may 
accept       ..... 

May  be  enforced  by  court 

Approved  by  court,  conclusive  and   binding  on  all 
creditors  having  provable  debts  . 

May  be   accepted  by   extraordinary   resolution   of 
creditors  ..... 

Extraordinary  resolution  defined 

Majority — how  calculated 

Debtor  to  attend  meetings 

Resolution  and  statement  to  be  filed  with  registrar 

Inspection  of,  by  creditors 

Addition  to  or  variation  of  resolution 

Composition,  binding  on  whom 
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Composition — cont. 

Holder  of  bills  or  notes  not  known     . 

Enforcing  composition  by  court 

Rules  to  be  made         .... 

Comptroller — Appoiutmcnt  of        . 

As  to  auditing  trustees^  accounts  and  statements 
May  call  trustee  to  account    . 
5,    require  him  to  make  good  losses 
„  ,,  to  answer  inquiries 

„    apply  to  coiu't  to  examine  him    . 
„    direct  local  investigation  of  books  of  trustee 
To  frame  books  from  registrar's  returns 
Contempt  of  Court. 

Bankrupt  liable,  failing  to  perform  duties  of  19th 
section      ..... 

Penalty  for  non-obedience  of  order  enforcing  com 
position    ..... 

Persons  practising  in  Court   of  Bankruptcy  other 
than  attorneys  and  solicitors 
Contractor,  Sole. 

Proof  by  creditor  of,  and  against  bankrupt,  member 
of  a  firm  ...... 

Construction. 

Acts,  instruments,  proceedings,  (fee,  mentioning  com- 
mission or  fiat      .  .  .  .  . 

Conveyance  or  Transfer. 

Fraudulent  preference  .... 

„  avoidance  of  ...  . 

Corporation. 

May  vote  and  act  by  authorised  agent 
Court. 

In  England,  Scotland,  Ireland,  and  British  courts, 
auxiliary  powers  of  .  . 

Creditor — Amount  of  debt  for  petition       .  • 

After  adjudication  having  no  remedy 
But  not  to  afi'ect  secured  creditor 
Who  to  vote  at  first  meeting  . 
Unliquidated  debt       .... 

Contingent  debt  .... 

Debt  not  ascertained  .... 

Secured— giving  up  security  , 
Definition  of  secured  creditor 
Voting  by  proxy  .... 

Creditor's  directions  to  over-ride  committee  of  in 

spection's  directions 
Subject  to  control  of  court,  to  inspect  trustee's  books 
of  proceedings      .... 

Holding  specific  security 
Realising  or  giving  credit 
May  appoint  representative  in  all  matters    . 
Damages,  unliquidated,  not  provable  in  certain  cases 
Debt,  description  of,  provable 
Debtor's  Summons — Requisitions  of  same , 
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Debtor's  Summons — cont. 

Application  by  debtor  to  dismiss,  not  being  indebted 

in  sufficient  amount 
Costs  following  on  dismissal 
Security  required  as  stating  proceedings 
Debtors. 

Trial  of  the  question  of  the  debt 
Trial,  when  to  take  place 
When  for  London  court 

,,        county  court 
To  bankrupt's  estate,  order  to  pay 
Discharge  of  Ban'krupt. 

Does  not  release  from  debts  incurred  by  fraud 
„  breach  of  trust 

„  Crown  debts  , 

Certain  statutory  offences 
Bail  bond  to  sheriff    .... 
Release  from  all  other  debts  . 
Order    of,   not  release  to    a    co-partner    or    joint 
contractor 
Disclaimer  by  trustee  of  certain  property 

by  trustee.      Notice  to  him  whether  he  disclaims 
Disclaimed  Property.    Application  to  court 
District  Courts,  abolished 

Commissioners,    registrar,     official    assignee,    mes 
senger  and  others,  pending  business  in  , 
Dividends — Trustee  to  declare  when  determined  by  com 
mittee  of  inspection 
Not  declaring  for  six  months  to  summon  meeting  of 

creditors  . 
To  make  provision  for  debts  of  persons  resident  at 

a  distance  .... 

Rights  of  creditors  not  proving  debts  before  decla 

ration  of  . 
Final,  after  full  conversion  of  the  property. 
Ko  actions  or  suits  against  trustee  for 
Trustee  refusing  to  pay  application  to  court 
Unclaimed  moneys  at  close  of  bankruptcy 
Unclaimed  for  five  years,  vested  in  Crown 
How  to  be  deemed  vested  in  case  of  disability,  and 
absence  beyond  seas,  &c. 

Estimate  of  debt  or  liability,  order  for,  by  court  . 
Evidence. 

Order  of  discharge,  sufficient,  of  bankruptcy 

Register  books  of  proceedings  to  be 

Petition,  copy,  order  and  documents  duly  sealed  and 
signed 
Examination. 

Under  summons  of  person  known  or   suspected  of 
having  possession  of  bankrupt's  estate 

Bankrupt's  wife 

Supposed  to  be  indebted 
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Examination — cont. 

Kef  using  to  attend  and  produce  documents,  may  be 
apprehended        .  .  .  .  . 

May  be  examined  on  oath  vivd  voce  or  by  inter- 
rogatories    .         . 

Of  bankrupt,  adjournment  of  same  . 

Of  persons  in  Scotland  or  Ireland 

Execution — Proceeds  of  sale  under— 

To  be  retained  by  sheriflf  or  bailiff  of  county  court 
when  notice  of  petition,  proceeding  in 
First  Meeting  of  Creditors        .  .  ,  . 

Acts  to  be  done  by  creditors  .... 

Adjournment      .         . 
General    Meeting  of  creditors,  after  the  first,   may  be 
summoned  by  trustee      .... 

Or  by  member  of  committee  of  inspection   . 
Court   may   be   called  by  trustee    at  any  time  to 
ascertain  creditors'  wishes 
Interest  on  debt  may  be  allowed  by  trustee  if  allowable    . 
Ireland. 

Order  made  by  Bankruptcy  Court  enforceable  in 
England  and  Scotland     .  .  .  . 

Irregularity  and  defect  in  proceedings  not  to  invalidate, 
unless  substantial  injustice  caused 
In  appointment  of   trustee  or  committee  of  inspec- 
tion ...... 

Joint  and  Separate  Estate — Petition  may  be  presented 
against  one  partner  .... 

Court  may  dismiss  petition  against  respondents  when 
more  than  one     ..... 

Petition  against  one  partner  to  be  filed  in  or  trans- 
ferred to  same  court         .... 

Property  of  both  to  vest  in  same  trustee 
Proceedings  may  be  amalgamated     . 
Joint  Creditors  may  prove  against  any  partner  for  pur- 
pose of  voting      ..... 

Not  to  receive  dividends  out  of  separate  estate  imtil 
separate  creditors  are  fully  paid  . 
Joint  and  Separate  Dividends  may  be  declared  together 
Expenses  to  be  fairly  apportioned 

Joint  Contractor  with  Bankrupt  to  sue  or  be  sued  with- 
out joinder  ..... 
Jurisdiction  of  London  Bankruptcy  Court  .         59, 

District  coimty  court  called  Local  Bankruptcy  Court 

Of  Court  of  Bankruptcy"         .  .  .  . 

To  decide  priorities    ..... 

All  other  questions  of  law  or  fact 
Landlord — Distress  by         . 

Proof  by,  after  distress  .... 

Lease — Power  of  truistees,  disclaimer 
Liability — Definition  of      . 
Limitation  of  acts  of  bankruptcy  tu  six  months    . 
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Liquidation  by  Arrangement 

Summoning  general  meeting . 

Appointment  of  trustee  and  committee  of  inspection 

Certain  provisions  of  Act,  to  apply  to 

Certain  modifications — chairman 

Creditors  proving  debts  by  declaration 

Debtor  to  be  present  and  produce  statement. 

Special  resolution  and  certain  proceedings  to  be  filed 
with  registrar  and  registered 

Property  vesting  in  trustee  . 

Avoidance  of  settlements,  (fee. 

Certificate  of  appointment  of  trustee 

Powers  of  tmstee  under 

Trustee's  banker — how  nominated     . 

Close    of,    release    of    trustee,  audit   of    accounts 
how  modified        .... 

Trustee's  report  to  registrar — discharge  of  debtor 

Pules  of  court  to  be  made 

Change  by  court  from  liquidation  to  bankruptcy 

Trustee's  discretion  when  no  inspectors 

Special  resolution — creditors,  how  calculated 

Registration  of   resolution  by  registrars — evidence 
London  Bankruptcy  Court,  constitution  of 

District — metropolitan  county  courts,  schedule  2 
Manager  or  Receiver  may  be  appointed  after  petition 
presented  .... 

Court  may  enforce  acquisition  or  retention  of  pro 
pertyby    ..... 
Meeting  of  Creditors  may  be  adjourned  by  registrar 
Mutual  Credit,  debts  and  dealings 
Officer   in   army,  navy,  or  civil  service,  appropriation  of 

pay  or  pension     .... 
Order  of  Adjudication. 

Publication  in  "  London  Gazette."    . 
„  local  papers  . 

Copy  "  Gazette"  evidence 
Orders,  enforcement  of,  in  Scotland  and  Ireland    . 
Parlia:ment,  M.P.,  vacation  of  seat,  when  . 

Notice  in  "  Gazette."  .... 

New  writ  of  election   .... 

Powers  of  24  George  III.,  sess.  2,  c.  26,  extended  to 
case  of  bankruptcy 

Privilege  of,  person  having,  may  be  dealt  with 

Member  of  House  of  Commons  bankrupt,    not  to 
sit  and  vote  for  one  year. 

Provision  as  to  payment  of  his  debts. 
Partnership — Actions  and  suits  by  trustee  and  bankrupt' 
partner     ..... 

Cannot  release  debt  or  demand 

Notice  of  application  to  be  given  to  . 

Court  may  order  him  to  receive  his  share  of  proceeds 
or  indemnity  against  costs 
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A    TKACTICAL    GUIDE    TO 


Petition  for  adjudication,  service  of 

Kequisition  of  proof  of  debt  . 
„  „  trading 

„  act  of  bankruptcy 

Adjournment  of  . 

Dismissal — Costs         .... 

Appearance  of  debtor 

Dismissal  of  petition  . 

Security  to  petitioning  creditor 

Court  staying  proceedings 

Trial  of  questions        .... 

Adjudging  debtor  bankrupt  on  another  petition 

Dismissing  first  petition 

Court  may  restrain  proceedings 

Proceedings  commenced  may  proceed  on  terms 
Possession  may  be  taken  after  presentation  of  petition,  or 

order  of  court       .... 
Proof  in  respect  of  distinct  contracts 
Preferential  debts — parochial,  local  rates 

Assessed  taxes.  .... 

Land  tax  ..... 

Property  or  income  tax 

Wages  and  salary  of  clerk  or  servant 

Wages  of  labourer  or  workman 
Property  of  the  Bankrupt. 

Trust  property  excepted 

Bankrupt's  tools  of  his  trade 

Wearing  apparel  .... 

Bedding  of  self,  wife  and  children 

What  it  comprises       .... 

Of  bankrupt,  stock      .... 

Shares  in  ships  .... 

Other  property  transferable  in  books 

Of  any  company,  office,  or  person 

Copyhold  or  customary 

Things  in  action  .... 

Trustee's  disclaimer  of  .  .  . 

Land  burdened  with  onerous  covenants 

Unmarketable  shares  in  company 

Unprofitable  contracts 

Unavailable  property  .... 
Receiver,     ^ee  Manager. 
Registrar  to  be  trustee  until  appointed 

Acting  as  trustee  to  apply  to  court    . 

Not  to  take  possession  of  the  property 

Number  to  constitute  London  Bankruptcy  Court 

Clerks,  ushers,  officers,  duty  of 

Ineligible  to  sit  in  House  of  Commons 

Cannot  act  as  attorney  or  solicitor     . 

If  no  trustee  appointed 

To  keep  minutes  of  proceedings  of  meetings,  same 
to  be  evidence      .... 

As  to  expenses  of  attending  meetings 

Returns  to  comptroller 
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Regulations  as  to  proceedings 

Petition  to  be  accompanied  by'affidavit  of  petitioner 
Two  or  more  petitions  may  be  consolidated 
Proceedings  in  more  courts  tlian  one  may  be  trans 
ferred  ..... 

Petitioner  not  proceeding  with  diligence 
Transfer  of  proceedings 
Equal  jurisdiction  of  courts  . 
Rent — Proof  for  proportionate  part  to  adjudication 
Resolutions  ..... 

Ordinary  ..... 

Special  ..... 

Restrain,    court  may,  proceedings  in  actions,  cfcc,  after 
petition  ..... 

Seal  of  Court  to  be  evidence 

Scotland       ...... 

Order  made    in  Bankruptcy  Court  enforceable   in 
England  and  Ireland 
Short  Title  ..... 

Shares  in  Company — Trustees  disclaimer  of 
Secured  Creditor — Petitioning 

Giving  up  security      .... 

Estimate  of  same         .... 

Settlement — Avoidance  of  voluntary 

Certain  settlements  valid        .  . 

Defined  ..... 

Set  off  ...... 

Solicitor  can  be  appointed  trustee  . 

]\Iay  contract  for  fixed  remuneration  for  his  services 

Of  superior  courts  may  be  heard  before  chief  judge 

without  counsel    .... 

Stamp  Duty — Exemption  of  deeds,  &c. 

Stay  of  Proceedings  pending  composition  or  arrangement 

Time — Computation  of  .  .  .  . 

Trader's  liability  to  bankruptcy — Schedule  1 
Trustee — Appointment  of     . 
May  be  a  creditor  or  not 
Remuneration  of  .     '        . 

Security  to  be  given  by  .  .  . 

Manner  of  his  administering  estate    . 
Duty  to  conform  to  inspector's  directions 
Appointment  to  be  reported  to  court 
Certificate  of  his  appointment 
Date  of  appointment  .... 

Duties  of  .  .  .  •  • 

'To  have  regard  to  direction  of  creditors  by  resolution 

or  committee  of  inspection 
To  call  meeting  of  committee 
Accounts  to  be  inspected  every  three  months 
May  call  special  meeting  of  committee  of  inspection 

as  he  thinks  necessary 
Subject  to  directions  to  use  his  own  discretion 
May  summon  general  meetings  of  creditors 
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A    PHAOTTCAL    GUIDE    TO 


Trustee — cont. 

May  apply  to  tlie  court  for  directions 

Creditors  may  apply  to  the  court  against 

Debtor  the  like  .... 

Bankrupt  the  like        .... 

Any  other  person         .... 

Like  a  receiver  in  Chancery 

To  take  possession  of  deeds,  books,  and  documents 

To  keep  books  of  proceedings 

— Powers  of  : — 

To  receive  proof  of  debt 

To  decide  upon  same 

To  carry  on  business 

To  bring  or  defend  action 

To  bankrupt,  tenant  in  tail 

To  exercise  of  powers  of  bankrupt    , 

To  execute  deeds  and  instruments,  &c. 

To  sell  goodwill  .... 

To  sell  book  debts       .... 

Receipts  of,  to  be  good  discharges     . 

To  prove,  rank,  claim,  and  draw  dividend  in  bank 

ruptcy       ..... 
May    appoint    bankrupt    to   superintend    manage 

ment  of  property 
To  carry  on  trade        .... 
May,    with    sanction  of   committee   of   inspection 

mortgage  or  pledge  property 
Refer  disputes  to  arbitration 
Compromise  debts,  &c. 
Make  compromises  with  creditors 

„  of  other  claims    . 

Divide  property  unsaleable  amongst  creditors 
With   sanction  of  special  resolution   may     accept 

composition  .... 

May  assent  to  general  scheme  of  settlement 
Cannot  appoint  solicitor  without  consent  of  com 

mittee  of  inspection 
To    pay    moneys  into  bank  chosen  by  majority  of 

creditors  in  number  and  value    . 
Not  to  keep  more  than  £50  in  hand,  penalty,  to 

pay  20  i^er  cent,  interest 
Dismissal  of     . 

To  estimate  debt  or  liability  in  certain  cases 
Remedy  of  persons  aggrieved 
At  close  of  bankruptcy,  to  report 
Release  of        . 
Application  for,  to  court 
Creditors  may  oppose 
Court  may  grant  or  withold  release  . 

„  charge    trustee    with    consequences     of 

default      ..... 
Court  may  suspend  discharge 
Effect  of  release  .... 
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Trustee — coat. 

Order  for,  may  be  revoked     .  .  .  . 

To  have  accounts  audited  by  committee  of  insp|«fcion 

Afterwards  to  forward  to  comptroller  .    ^ 

Duties  of,  as  to  statements     . 

Isot    forwarding   statement   to    comptroller   guilty 
of  contempt  of  court 

Defects  or  irregularity  in  appointment  of  trustee 

More  than  one  may  be  appointed 

Vacancy  in  appointment,  how  to  be  filled  up 

Registrar  to  act  if  no  trustee 

Removal  of,  by  court  ... 

„  creditor's,  by  special  resolution 

Becoming  bankrupt     .... 

Registrai'   to    call   meeting   for   new  appointment, 

Property  to  pass  from  trustee  to  trustee 

Trustee,  how  to  sue  and  be  sued  and  hold  property 

Certificate  of    appointment    to   be   registered    and 

enrolled    .... 

Trial  by  Jury  may  take   place   in  London   Bankruptcy 

Court       .... 

In  the  county  courts 
Warrants — 

Of  English  court  enforceable  in  Scotland,  Ireland  , 
Isle  of  Man,  Channel  Islands 

To  seize  bankrupt's  property 

May  break  open  houses,  rooms 

Of  other  persons  than  bankrupt 
Witness,  death  of,  depositions  to  be  evidence 
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THE  DEBTORS  ACT,  1869. 

Absconding  with  property  to  £20  value 

Alderman  disqualified  by  arrangement  or  composition 

Arrest  of  absconding  defendant 

Requisites  to  obtain  order  for  security 

Modification  where  action  for  penalty 

Under  Bankruptcy  Act,  1869,  uot  to  be  afiected 
Creditor  making  false  claim  guilty  of  misdemeanour 
Cognovits,  as  to  their  execution 

l!s'ot  duly  executed  invalid     . 

Filing  of  .  .  . 

Commencement  of  Act,  1st  January,  1870 
Committal  for  any  debt  by  any  court 

Kot  to  exceed  6  weeks  or  until  payment 

By  any  court  other  than  superior  courts 

To  be  exercised  by  judge  or  deputy  . 

As    to    judgment    of  superior  court   not  exceeding 
£50  exclusive  of  costs     .... 

As    to    county    court,   judgment   by    county  coiu't 
judge  or  deputy    .  .  .  .  . 
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A    rRACTlCAI.    GUIDE    TO 


Committal — cont. 

In  what  cases  jurisdiction  to  be  exercised  . 
Proof  of  default 

Exercise  of  jurisdiction  by  judge  in  chambers 
Any  court  may  direct  any  debt  to  be  paid  by  in 
stalments.  .... 

Where  to  be  imprisoned 

Alteration  of  sees.  98  and  99  of  County  Court  Act 
1846  .  .  .  . 

Imprisoument  not  to  operate  as  satisfaction  of  debt 
or  judgment  .... 

Certificate  of  debt  paid  to  operate  as  discharge 
Debts  incurred  by  fraud       .... 

Discharge  of  persons  in  custody  on  1st  January,  1870 
Expenses  of  prosecutions     .... 

Foreign  attachment  not  affected  by  Debtor's  Act,  18C9 
Fraudulent  Debtor's  punishment 

Not  discovering  to  trustee  all  his  property  . 
Not  delivering  up  all  his  property     . 

„  5,  „   books,  papers,  writings 

Concealing  his  property  to  £10  value 

„  ,,      debts         „  „ 

Fraudulently  removing  property  to  £10 
Making  material  omissions  in  any  statement 
Failing  to  inform  trustee  of  the  proof  of  a  false  debt 
Preventing  production  of  any  book,  document,  &c. 
Concealing,  destroying,  &c.,  books,  documents 
Making  or  being  privy  to  false  entries  in  books,  dkc. 
Fraudulently  parting  with,  altering,  &c.,  documents 
Accounting  for  property  by  fictitious  losses  or  ex- 
penses      ...... 

Obtaining  property  on  credit  by  false  representation 

A  trader  obtaining  goods    under  false    pretence  of 

trading       ...... 

A  trader  pawning,  pledging,  or  disposing  of  property 
Obtaining  consent   of   creditors  to  any  agreement 
as  to  his  affairs  in  bankruptcy,  or  liquidation, 
false  representation  and  fraud    . 
Fraudulently  obtaining  credit,  etc 

Incurring  debt  under  false  pretences 
Gifts,  delivery,  transfer,  or  charge  on  property 
Concealing  or  removing  property  within  two  month 
before  unsatisfied  judgment 
Imprisonment  for  Debt — Abolition 

Excepts  default  in  paying  penalty 

„         sums  recoverable  summarily  before  justice 
of  the  peace  .... 

Excepts  by  trustee  ordered  by  court  of  Equity 
„         attorney  or  solicitor  for  misconduct 
„         payment  of  salary  or  income  under  bank 
ruptcy       ..... 

Sums  ordered  to  be  paid  under  the  Act 
Limitation  of  time  in  these  cases  to  one  year 
No  judgment  or  order  to  be  otherwise  affected 
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Indictment,  form  of  .  .  . 

Judge's  Orders,  filing  of      . 

3  Geo.  lY.  c.  39  and  6  &  7  Vic.  c.  66,  applied  to 
Justices  of  the  Peace  becoming  bankrupt,  cfcc. 
Mayors.    See  Alderman       .... 
Mesne  Process— Arrest  on,  abolished 
Misdemeanour  under   2nd  part   of    Act,    application    of 

Vexatious  Indictments  Act 
Prescribed — Definition  of    . 
Prosecution  on  report  of  trustee  to  any  court 

On  representation  of  creditor 

Committee  of  inspection 
Punishments  under  Act  cumulative 
Quarter  Sessions — Jurisdiction  in  respect  of  offences 
Sequestration  in  equity      .... 

Special  Bail — Alteration  of  condition 

Title  ...... 

Town  Councillor  disqualified  by  arrangement  or  compo 

sition  ..... 

Warrants  of  Attorney — as  to  their  execution    , 

not  duly  executed  invalid 

filing  of  ....  . 
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THE  BANKRUPTCY  REPEAL  AND  INSOLVENT  COURT  ACT,  1859. 

Bankrupt  having  previously  taken  benefit  of  any  Insolvent 
Debtors  Act,  liability  under  that  Act  not  affected  by 
Bankruptcy  Act,  1869  .... 

Commencement  of  Act,  1  January,  1870 
Construction  of  Part  I.       . 

Cumulative  authorities  to  London  Bankruptcy  and  county 
courts       ...... 

Delegation  of  authority  by  court  to  registrar 
Dividends   unclaimed  for   5   years   after   certain  periods 
named  to  vest  in  Crown  .... 

How  to  be  divested  in  case  of  disability  or  absence 
beyond  seas  ..... 

Insolvency  Business,  winding  up  of  .  .  . 

Termination  of  cases    ..... 

Every  case  at  expiration  of  twelve  months  from  1st 
January,  1870,  or  at  twenty  months  from  peti- 
tion, be  closed      ..... 

Close  of  application  to  postpone  same 
If  postponed,  what  proceedings  had  . 
Not  postponed,  consequences  of,  to  insolvent  and  his 
representatives    ..... 

Term  to  include  proceedings  under  5  &  6  Vic.  c.  116 

Insolvent  Debtors'  Court— Sums  standing  to  account  of 

application  ..•••• 

London     Court     of     Bankruptcy — Jurisdiction    as    to 
insolvent  matters  pending 
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Officers  of  Insolvent  Debtors'  Court  to  continue  to 
perform  same  duties 
Salaries  of       . 

As  to  superannuation  allowances 
Provisional   and   Official  Assignees  holding  office  to 
continue  to  hold  office    . 
Vacancy  of,  how  filled 
To   be    styled   "  Receiver   of    the 

Debtors'  Court  " 
Accounts  to  be  audited 
Salary  of  .  .  . 

Short  Title  .... 
Receiver  of  the  late  Insolvent  Debtors 

accounts    . 
Repeal  of  enactments  in  Schedule  . 
Rules  to  be  made 


late    Insolvent 


Court  to  keep 


Sec.      CI.    Page. 

10 
12 
13 

8 
8 


3> 
11 


17 

20 

5 


Waterlow  and  Sons,  Printers,  Carpenters'  HaU,  London  Wall. 


PLEASE  DO  NOT  REMOVE  .    ^ 

CARDS  OR  SLIPS  FROM  THIS  POCKET  ^ 

•               i 

UNIVERSITY  OF  TORONTO  LIBRARY 


BRIEF 

HF 
0055118 


^Hff'^2. 


